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1.   Disclosures of Interest 

2.   Confirmation of Minutes 

3.   Development Application: 163 Victoria Street, Potts Point - D/2026/650 

 



 

 

 

As part of our democratic process, the City invites members of the community to speak directly to 
Members of the Local Planning Panel (LPP) about items on a meeting agenda. 

Webcast  

In accordance with the Environmental Planning and Assessment Act 1979 and the City of Sydney 
Local Planning Panel Operational Procedures, LPP meetings are audio visually recorded and 
webcast live on the City of Sydney website at www.cityofsydney.nsw.gov.au.  

Members of the public attending a LPP meeting may have their image, voice and personal 
information (including name and address) recorded, publicly broadcast and archived. 

Consent  

By attending a LPP meeting, members of the public consent to this use of their image, voice and 
personal information.  

Disclaimer 

Statements made by individuals at a LPP meeting, and which may be contained in a live stream 
or recording of the meeting are those of the individuals making them, and not of the City/LPP. To 
be clear, unless set out in a resolution, the City/LPP does not endorse or support such 
statements. 

The City/LPP does not accept any liability for statements made or actions taken by individuals 
during LPP meetings that may be contrary to law, including discriminatory, defamatory or offensive 
comments. Such statements or actions are not protected by privilege and may be the subject of 
legal proceedings and potential liability, for which the City/LPP takes no responsibility. 

To enable the LPP to hear a wide range of views and concerns within the limited time available, 
we encourage people interested in speaking at meetings to: 

1. Register to speak by calling Secretariat on 9265 9702 or emailing 
secretariat@cityofsydney.nsw.gov.au before 10.00am on the day of the meeting. 

2. Check the recommendation in the LPP report before speaking, as it may address your 
concerns so that you just need to indicate your support for the recommendation. 

3. Note that there is a three minute time limit for each speaker and prepare your 
presentation to cover your major points within that time. 

4. Avoid repeating what previous speakers have said and focus on issues and information 
that the LPP may not already know. 

5. If there is a large number of people interested in the same item as you, try to nominate 
three representatives to speak on your behalf and to indicate how many people they are 
representing. 

At the start of each LPP meeting, the Chair may re-order agenda items so that those items with 
speakers can be dealt with first. 

LPP reports are on line at www.cityofsydney.nsw.gov.au  

http://www.cityofsydney.nsw.gov.au/
mailto:secretariat@cityofsydney.nsw.gov.au
http://www.cityofsydney.nsw.gov.au/
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Disclosures of Interest 

In accordance with section 4.9 of the Code of Conduct for Local Planning Panel Members, 

all Panel members are required to sign a declaration of interest in relation to each matter on 

the agenda. 

Pursuant to the provisions of Clause 15 of Schedule 4B of the Environmental Planning and 
Assessment Act 1979, members of the Local Planning Panel are required to disclose 
pecuniary interests in any matter on the agenda for this meeting of the Local Planning Panel. 

Panel members are also required to disclose any non-pecuniary interests in any matter on 
the agenda for this meeting of the Local Planning Panel. 

In both cases, the nature of the interest must be disclosed. 
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Confirmation of Minutes 

Minutes of the following meeting of the Local Planning Panel, which have been endorsed by 
the Panel Members and Chair of that meeting, are submitted for noting: 

Meeting of 23 September 2026 
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Development Application: 163 Victoria Street, Potts Point - D/2026/650 

File Number: D/2026/650 

Summary 

Date of Submission: 7 July 2026 

Applicant: Peter Rush 

Architect/Designer: Peter Rush Architects 

Owner: Weida Sun 

Planning Consultant: PCN Urban 

Heritage Consultant: Weir Phillips Heritage 

Cost of Works: $1,720,000.00 

Zoning: MU1 - Mixed Use 

Proposal Summary: The application seeks approval for alterations and 
additions to existing residential flat building and change of 
use to single dwelling. 

This includes internal demolition of the 3 separate 
dwellings, a rear extension on all 3 storeys, construction of 
a 3-storey pavilion additional to the rear fronting Hourigan 
Lane, and construction of a 3-storey link between the main 
dwelling and the rear addition. The application also seeks 
to provide a deep soil courtyard between the main dwelling 
and rear addition, The application includes a Clause 4.6 
variation of 100% to Clause 7.36 Dwelling Retention of 
Sydney LEP 2012, and a Clause 4.6 variation of 26% to 
Clause 4.4 Floor Space Ratio of Sydney LEP 2012, and is 
therefore reported to the Local Planning Panel for 
determination. 

The proposal exceeds Clause 4.3 maximum height of 
building control by approximately 9.5% and the application 
is not accompanied by a document pursuant to s35B(2) of 
the Environmental Planning and Assessment Regulations 
2021 for this contravention. 
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For the reasons set out in the report below, the applicant 
has failed to justify that in this instance compliance with the 
relevant development standards is unreasonable and 
unnecessary, nor that there are sufficient environmental 
planning grounds to justify contravening the standards. As 
such, it is recommended the Local Planning Panel reject 
the variations requested and refuse the application.  

The application was notified for 28 days between 8 July 
2026 and 6 August 2026. A total of 610 properties were 
notified and 20 submissions were received.  

A Class 1 Appeal (Deemed Refusal) was lodged to the 
Land and Environment Court on 2 October 2026 

In summary, the proposed development has not 
adequately addressed the loss of existing affordable rental 
housing. The proposed design and massing of the new 
development also inadequately responds to the site 
controls, site context and its surroundings and adversely 
impacts upon surrounding properties.  

Summary Recommendation: This proposal is recommended for refusal. 

Development Controls: (i) Environmental Planning and Assessment Act 
1979 and associated Regulation 2021;  

(ii) State Environmental Planning Policy (Housing) 
2021 (Housing SEPP); 

(iii) State Environmental Planning Policy (Resilience 
and Hazards) 2021 (Resilience and Hazards 
SEPP); 

(iv) State Environmental Planning Policy 
(Biodiversity and Conservation) 2021; 

(v) State Environmental Planning Policy (Resilience 
and Hazards) 2021 – Chapter 4 Remediation of 
Land;  

(vi) Sydney Local Environmental Plan 2012 (SLEP 
2012); 

(vii) Sydney Development Control Plan 2012 (SDCP 
2012); 

(viii) City of Sydney Interim Floodplain Management 
Policy 2023; 

(ix) City of Sydney Community Engagement 
Strategy and Participation Plan 2024.  
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Attachments: A. Selected Drawings 

B. Clause 4.6 Variation - Floor Space Ratio 

C. Clause 4.6 Variation - Dwelling Retention 

D. Submissions  
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Recommendation 

It is resolved that consent be refused for Development Application Number D/2026/650.  

Reasons for Recommendation 

The application is recommended for refusal for the following reasons: 

(A) The application fails to sufficiently justify that compliance with the Dwelling Retention 
development standard is unreasonable or unnecessary in the circumstances, and that 
there are sufficient environmental planning grounds to justify the departure from the 
standard, with consideration of Clause 4.6(3) of the Sydney Local Environmental Plan 
2012.  

(B) The application fails to sufficiently justify that compliance with the Floor Space Ratio 
development standard is unreasonable or unnecessary in the circumstances, and that 
there are sufficient environmental planning grounds to justify the departure from the 
standard, with consideration of Clause 4.6(3) of the Sydney Local Environmental Plan 
2012.  

(C) The application fails to sufficiently justify that compliance with the Height of Building 
development standard is unreasonable or unnecessary in the circumstances, and that 
there are sufficient environmental planning grounds to justify the departure from the 
standard, with consideration of Clause 4.6(3) of the Sydney Local Environmental Plan 
2012, as the application was not accompanied by a document pursuant to s35B(2) of 
the Environmental Planning and Assessment Regulations 2021. 

(D) The proposal is contrary to and fails to adequately satisfy the matters for consideration 
set out in Section 47(2) of Part 3: Retention of existing affordable rental housing of the 
State Environmental Planning Policy (Housing) 2021 (Housing SEPP) and the 
Guidelines for Retention of Existing Affordable Rental Housing.  

(E) The development fails to exhibit design excellence pursuant to clause 6.21C of the 
Sydney Local Environmental Plan 2012 for the following reasons:  

(i) The development fails to provide a high standard of architectural design, 
materials and detailing appropriate to the building type and location, contrary to 
Clause 6.21C(2)(a) and fails to provide a building with a suitable bulk, massing 
and modulation, contrary to Clause 6.21C(2)(d)(v). 

(ii) The application fails to appropriately address heritage issues and streetscape 
constraints, pursuant to Clause 6.21C(2)(d)(iii). 

(iii) The development fails to demonstrate acceptable environmental impacts, 
including sustainable design, solar access, visual and acoustic privacy, contrary 
to Clause 6.21C(2)(d)(vii). 

(F) The proposal results in unacceptable impacts to the heritage significance of the 
heritage item and the heritage conservation area and fails to meet Clause 5.10 of 
SLEP 2012. 
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(G) The proposed development is inconsistent with the built form and rear addition 
controls within Section 4.1 of Sydney DCP 2012 and therefore offers an unsatisfactory 
level of residential amenity to adjoining neighbours.  

(H) The proposal does not provide 16sqm deep soil private open space in a consolidated 
area and is therefore non-compliant with Section 4.1.3.5 of the Sydney DCP 2012.  

(I) Inadequate information has been submitted to properly assess the application in 
respect of flooding, architectural details and BASIX requirements and therefore it fails 
to satisfy the following requirements:  

(i) compliance with the City’s Interim Flood Planning Policy and stormwater 
drainage and quality requirements and is therefore contrary to Clause 5.21 of the 
Sydney LEP 2012, and Sections 3.7.1, 3.7.2 and 3.7.3 of the Sydney DCP 2012  

(ii) insufficient drawing details are provided in relation to materials, colours and 
finishes  

(iii) the drawings fail to show the required BASIX details relating to air conditioning 
and water in accordance with SEPP Sustainable Buildings 2022  

(iv) the survey plan submitted does not relate to the current application, applicant, or 
consultant 

(J) For the reasons listed above, the development is unsatisfactory when assessed 
pursuant to the matters for consideration at section 4.15(1)(e) of the EP&A Act and is 
therefore not in the public interest.  
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Background 

The Reason the Application is Reported to the Local Planning Panel 

1. The application is reported to the Local Planning Panel for determination as it is 
identified in Schedule 3 of the Local Planning Panels Direction of 3 March 2024. 

2. The development application falls within the category of Departure from Development 
Standard as:  

(a) the proposal seeks to vary the Clause 7.36 dwelling retention development 
standard by 100% and  

(b) the proposal seeks to vary the Clause 4.4 floor space ratio development 
standard by 26%. 

The Site and Surrounding Development 

3. The site has a legal description of Lot 1 DP172552, known as 163 Victoria Street, 
Potts Point. It is rectangular in shape with area of approximately 145.4sqm. It has a 
primary street frontage of 5.925 to Victoria Street and a secondary street frontage of 
6.095 to Hourigan Lane. The site is located within close proximity to Kings Cross 
Station to the south.  

4. The site contains an existing 3 storey terrace, comprising 3 one-bedroom units. 

5. The surrounding area is characterised by a mixture of land uses, primarily being low to 
medium density residential developments and some small commercial premises. The 
adjoining site to the north is a heritage listed terrace house, while the adjoining site to 
the south is a mixed-use development, with ground floor food and drink premises. The 
sites to the east, on the other side of Victoria Street, are terrace houses. To the west of 
the site is Hourigan Lane and terrace houses 

6. The site is a local heritage item I1190 - Terrace house including interior. It is located 
within the Potts Point heritage conservation area C51. The site is identified as a 
contributing building. 

7. The site is identified as being subject to flooding in the Woolloomooloo catchment 
area.  

8. A site visit was carried out on 16 July 2026. Photos of the site and surrounds are 
provided below.  
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Figure 1: Aerial view of site and surrounds  

 

Figure 2: Site viewed from Victoria Street 
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Figure 3: Site viewed from Hourigan Lane 

 

Figure 4: Neighbouring windows at 165-167 Victoria Street, viewed from Hourigan Lane 
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Figure 5: Neighbouring windows at 165-167 Victoria Street, viewed from the subject site's rear 
courtyard 

 

Figure 6: View from attic window, facing east 
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History Relevant to the Development Application 

Development Applications 

9. The following applications are relevant to the current proposal: 

• D/2008/2137 – Development consent was granted on 20 March 2009 for 

alterations to terrace building including new floors, ceilings and joinery, new 

concrete slab to basement, reinstatement of the front facade, new rear wall and 

windows/doors and new internal fit-out for the reinstatement of the 3 residential 

units. 

• D/2022/686 – Development consent was granted on 19 June 2023 for alterations 

and additions and change of use to a residential dwelling. 

This application included the change of use from an RFB to a single dwelling. 
The assessment report does not make an assessment against Part 3: Retention 
of existing affordable rental housing of the State Environmental Planning Policy 
(Housing) 2021. 

Further to this, Clause 7.36 - Dwelling Retention of SLEP 2012 was not part of 
the LEP at the time of assessment or approval of D/2022/686. 

At the time of this report, there has been no Construction Certificate issued for 
the site and the development has not been taken up. This means the current use 
of the site remains as a residential flat building. 

• PDA/2025/182 – pre-lodgement advice was provided on 2 October 2025 for 

alterations and additions of a similar nature to the subject application. The 

proposal was not supported by Council and the following issues were raised: 

(i) the proposed change of use would need to address the 
relevant controls in the Housing SEPP relating to loss of low income 
affordable housing and the dwelling retention controls in clause 7.36 
of the SLEP 2012 

(ii) heritage impacts and reinstatement works 
(iii) non-compliant built form, including the attic and front dormer design, 

rear roof extension and laneway structure 
(iv) adverse impacts to neighbours as a result of the laneway building 

design, including loss of outlook and overshadowing and solar 
access 

(v) exceedance in FSR was not supported. None of the above issues 
were addressed in the lodgement of the current DA. 

Compliance Action 

10. The site has previously been subject to compliance action, the outcome of which is 
now closed. It is not relevant to the subject application.  

Amendments 

11. Following a preliminary assessment of the proposed development by Council Officers, 
a request for additional information and amendments was sent to the applicant on 9 
September 2026, stating that Council did not support the application in its current form, 
and a significant redesign was required, which included the following: 

10
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• heritage concerns relating to demolition of internal floor levels, attic head height 
non-compliance, non-compliant dormer windows and other design issues which 
have a negative impact on the heritage item 

• significant amenity impacts resulting from the bulk and scale of the new rear 
additions. Particularly regarding the impacts on the single aspect residential 
apartments at 165-167 Victoria Street   

• provide compliant deep soil and private open space area 

• further information be provided for solar access and overshadowing impacts, 
view loss assessment, correct and updated survey plan, BASIX requirements 
and further detailed plans 

• request for the applicant to address the concerns raised from submissions 

12. The applicant responded to the request on 6 October 2026, and advised that 
development application has been appealed through the Land and Environment Court 
on the basis of a deemed refusal. 

Proposed Development  

13. The application seeks consent for the following: 

• change of use from a 3 unit residential flat building to a 3 bedroom single 

dwelling house (terrace) and associated demolition and internal alterations 

• construction of a 3-storey pavilion addition at the rear of the site with frontage to 

Hourigan Lane 

• construction of a 3eigf-storey link between the main dwelling and the pavilion 

addition 

• a deep soil courtyard between the main dwelling and the pavilion addition  

• re-planting of existing rear tree to the new courtyard 

14. Plans and elevations of the proposed development are provided below. 
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Figure 7: Proposed lower ground and round floorplans 

 

Figure 8: Proposed first and second floorplans 
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Figure 9: Proposed Section 1 

 

Figure 10: Proposed section 2 

Assessment 

15. The proposed development has been assessed under Section 4.15 of the 
Environmental Planning and Assessment Act 1979 (EP&A Act). 
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State Environmental Planning Policies  

State Environmental Planning Policy (Housing) 2021 

16. The aim of SEPP (Housing) 2021 is to provide a consistent planning regime for the 
provision and maintenance of affordable rental housing and to facilitate the delivery of 
new affordable rental housing. 

Chapter 2 Affordable Housing  

Part 3 Retention of existing affordable rental housing 

17. Part 3 of the SEPP addresses the reduction in the availability of low rental residential 
accommodation arising from a development.  

18. Clause 46 of the Housing SEPP states that Part 3 applies to 'low-rental residential 
buildings' on land within the Greater Sydney region.  

19. The Housing SEPP defines a ‘low-rental dwelling’ as a dwelling that was let at a rental 
level no greater than the median rental level, as specified in the Rent and Sales 
Report, during the relevant period (the 5-year period prior to the lodgement of the 
subject development application) in relation to a dwelling.  

(a) of the same type, and  

(b) with the same number of bedrooms, and  

(c) in the same local government area  

20. The Housing SEPP defines a ‘low-rental residential building’ as a building used, during 
the relevant period, as a residential flat building containing a low-rental dwelling or as a 
boarding house, and includes a building that—  

(a) is lawfully used as a residential flat building containing a low-rental dwelling or as 
a boarding house, irrespective of the purpose for which the building may have 
been erected, or  

(b) was used as a residential flat building containing a low-rental dwelling or as a 
boarding house, but the use has been changed unlawfully to another use, or  

(c) is vacant, but the last significant use of which was as a residential flat building 
containing a low-rental dwelling or as a boarding house.  

21. The definitions under Clause 45, were briefly assessed within the submitted Statement 
of Environmental Effects. However, the application was not supported by a Social 
Impact Assessment (SIA) to adequately assess if the existing building is a low-rental 
building. Further to this, it has not been adequately tested if the proposal will reduce 
affordable housing stock in the City of Sydney LGA. The site has been used as a 
residential flat building since 2008 however, an approval was granted in 2023 to 
change it to a single dwelling. As mentioned above in this report, this consent has not 
been taken up. 

22. Notwithstanding this, the City is of the view that the 3 one-bedroom units are likely to 
meet the definition of 'low-rental residential building' and therefore is subject to the 
considerations of clause 47 of SEPP (Housing) 2021  

14
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23. Due to the lack of information, in the form of a SIA, the consideration of the Guidelines 
for Retention of Existing Affordable Rental Housing (Guidelines) and the matters under 
Clause 47(2) of the Housing SEPP could not be assessed. 

24. Based on the above, the proposal fails to adequately satisfy the matters for 
consideration set out in Section 47(2) of Part 3: Retention of existing affordable rental 
housing of the Housing SEPP 2021 and the Guidelines for Retention of Existing 
Affordable Rental Housing and is therefore recommended for refusal. 

State Environmental Planning Policy (Sustainable Buildings) 2022 

25. The aims of this Policy are as follows— 

(a) to encourage the design and delivery of sustainable buildings 

(b) to ensure consistent assessment of the sustainability of buildings 

(c) to record accurate data about the sustainability of buildings, to enable 
improvements to be monitored 

(d) to monitor the embodied emissions of materials used in construction of buildings 

(e)  to minimise the consumption of energy 

(f) to reduce greenhouse gas emissions 

(g) to minimise the consumption of mains-supplied potable water 

(h) to ensure good thermal performance of buildings 

Chapter 2 Standards for residential development - BASIX 

26. A BASIX Certificate has been submitted with the development application  

27. The BASIX certificate lists measures to satisfy BASIX requirements which have not 
been incorporated into the proposal. These include: 

• All windows and doors are committed to be aluminium, however this does not 
align with heritage requirements. All windows within the retained main dwelling 
will need to be timber framed clear glazing.  

• The hot water unit is also required to be depicted on the DA drawings.  

28. The application does not adequately meet the BAISX requirements for the proposed 
development and is therefore, recommended for refusal. 

Local Environmental Plans 

Sydney Local Environmental Plan 2012 

29. An assessment of the proposed development against the relevant provisions of the 
Sydney Local Environmental Plan 2012 is provided in the following sections.  
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Part 2 Permitted or prohibited development  

Provision  Compliance Comment 

2.3 Zone objectives and Land 
Use Table 

Yes The site is located in the MU1 Mixed 
Use zone. The proposed development is 
defined as dwelling house and is 
permissible with consent in the zone. 
The proposal generally meets the 
objectives of the zone. 

Part 4 Principal development standards 

Provision  Compliance  Comment  

4.3 Height of buildings No A maximum building height of 12m is 
permitted. 

The height appears to be 12.2m to top of 
new ridge (roof terrace) by calculation 
on the section plans.  

By survey the height is 13.14 (Ridge RL 
41.79- NGL 28.59).  

Therefore, the proposed development 
does not comply with the maximum floor 
space ratio development standard.  

No Clause 4.6 Variation Report was 
submitted. 

Note, the survey plan submitted is 
outdated and not adequate,therefore 
insufficient information has been 
submitted to properly assess the height 
of building control. 

See further details in the ‘Discussion’ 
section below. 

4.4 Floor space ratio No A maximum floor space ratio of 1.5:1 or 
223.5sqm is permitted. 

A floor space ratio of 1.89:1 or 275.sqm 
is proposed. This is a 26% variation to 
the control. 

The proposed development does not 
comply with the maximum floor space 
ratio development standard.  

A request to vary the floor space ratio 
development standard in accordance 
with Clause 4.6 has been submitted. 
See further details in the ‘Discussion’ 
section below. 

16



Local Planning Panel 4 November 2026 
 

Provision  Compliance  Comment  

4.6 Exceptions to development 
standards 

No The proposed development seeks to 
vary the development standard 
prescribed under Clause 4.4 and Clause 
7.36. The application is accompanied by 
a document pursuant to s35B(2) of the 
Environmental Planning and 
Assessment Regulations 2021 
addressing each clause.  

See further details in the ‘Discussion’ 
section below. 

Part 5 Miscellaneous provisions 

Provision Compliance Comment 

5.10 Heritage conservation No The site is a local  heritage item Terrace 

House I1190 and the site is located 

within the Potts Point heritage 

conservation area C51. 

The proposed development will have a 
detrimental impact on the heritage 
significance of the heritage conservation 
area and the heritage item.  

See further details in the ‘Discussion’ 
section below.  

5.21 Flood planning No The site is identified as being flood 
affected.  As per the Woolloomooloo 
flood study, there is a flow path along 
the western side of Victoria Street, and 
the peak 1% AEP and PMF flow depths 
range from 300mm to 600mm, indicating 
flows that may overtop the kerb and 
enter the building, impacting habitable 
areas at the lower ground level. 

The application does not include a flood 
risk assessment and therefore fails to 
meet the City's requirements. 

Part 6 Local provisions – height and floor space 

Provision  Compliance Comment 

Division 4 Design excellence 

6.21 Design excellence No The proposed development does not 

demonstrate design excellence. See 
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Provision  Compliance Comment 

further details in the ‘Discussion’ section 

below. 

Part 7 Local provisions – general 

Provision  Compliance Comment 

Division 1 Car parking ancillary to other development 

7.4 Dwelling houses, attached 

dwellings and semi-detached 

dwellings 

 

Yes A maximum of 2 car parking spaces are 
permitted. 

The proposed development includes 1 

car parking space and complies with the 

relevant development standards. 

Division 3 Affordable housing 

7.13 Contribution for purpose 

of affordable housing 

Yes The application for alterations and 

additions does not create more than 

200sqm of residential accommodation 

and therefore a contribution is not 

applicable. 

Division 4 Miscellaneous 

7.14 Acid Sulfate Soils Yes The site is located on land with class 5 

Acid Sulfate Soils. The application does 

not propose works requiring the 

preparation of an Acid Sulfate Soils 

Management Plan.  

7.36 Dwelling Retention No The proposal seeks to alter and 

extend/enlarge the existing 3 unit 

building to change its use to a single 

residential dwelling. Therefore, reducing 

3 units into 1 which is a 100% variation 

to this control. 

A request to vary the dwelling retention 

development standard in accordance 

with Clause 4.6 has been submitted. 

See further details in the ‘Discussion’ 

section below. 
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Development Control Plans 

Sydney Development Control Plan 2012 

30. An assessment of the proposed development against the relevant provisions within the 
Sydney Development Control Plan 2012 is provided in the following sections.  

Section 2 – Locality Statements  

31. The site is located within the 2.4. City East locality. The proposed development is not 
in keeping with the unique character and the design principles of the 2.4.7 Kings Cross 
locality, as it fails to meet the following principles: 

•  the proposal would result in adverse impacts to significant heritage elements of 
the terrace and negatively impact the HCA, in accordance with 2.4.7(b). 

Section 3 – General Provisions   

Provision Compliance Comment 

3.5 Urban Ecology No The proposed development involves the 
transplantation of the existing tree at the 
rear of the site into the courtyard, which 
is supported in principle.  

Notwithstanding this, due to the 
excessive rear extension, including 
length and height, the canopy growth of 
the tree in the new location will be 
significantly impacted.  

3.6 Ecologically Sustainable 
Development 

No The proposal does not satisfy the BASIX 
and environmental requirements.  

3.7 Water and Flood 
Management 

No The site is identified as being on flood 
prone land. See discussion under 
section 7.15 above.  

3.9 Heritage No The site is a local  heritage item Terrace 
House I1190 and the site is located 
within the Potts Point heritage 
conservation area C51. 

See further details in the ‘Discussion’ 
section below.  

3.11 Transport and Parking No The proposal is not accompanied by 
vehicle swept paths analysis to 
demonstrate that a B85 vehicle can 
sufficiently enter and exit the car parking 
area from Hourigan Lane.  

The proposal also fails to provide a 
minimum 4m wide roller door opening. 
However, this could be addressed by a 
condition. 
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Provision Compliance Comment 

3.12 Accessible Design No No BCA/NCC report submitted to 
support change of building class. 

3.13 Social and Environmental 
Responsibilities 

No The proposal seeks to provide an 
ensuite and associated window on the 
ground floor to face Victoria Street. This 
is not an appropriate use for this location 
and does not provide the opportunity for 
positive casual surveillance to the street. 

3.14 Waste Yes A waste management plan has been 
submitted with the application. 

Compliance  with the relevant provisions 
of the City of Sydney Guidelines for 
Waste Management in New 
Development could be addressed by a 
condition. 

Section 4 – Development Types  

4.1 Single Dwellings, Terraces and Dual Occupancies  

Provision  Compliance Comment 

4.1.1 Building height No The site is permitted a maximum 
building height of 3 storeys. 

 

See further details in the ‘Discussion’ 
section below. 

4.1.2 Building setbacks Yes The proposed development relates to 
the existing setback patterns along the 
street and respects the predominant rear 
building line.  

4.1.3 Residential amenity  

As demonstrated below, the proposed development will have unacceptable and 
unreasonable impacts on the residential amenity of neighbouring properties. 

4.1.3.1 Solar access No The subject site receives the minimum 2 
hours of solar access to the living room 
and the roof top terrace. However, the 
main internal courtyard does not receive 
any solar between 9am and 3pm on 
June 21. 

See further details in the ‘Discussion’ 
section below regarding overshadowing 
to neighbours. 
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Provision  Compliance Comment 

4.1.3.2 Solar collectors Yes N/A 

4.1.3.3 Landscaping Yes Existing tree is being retained - 
proposed to be transplanted into new 
courtyard location, however insufficient 
space available. 

4.1.3.4 Deep soil planting Yes N/A - site less than150sqm 

4.1.3.5 Private open space No The proposed internal courtyard, at 
ground level, does not meet the 
minimum 16sqm. 

4.1.3.6 Visual privacy No The proposal does not meet the 
requirements of this section, as the 
siting of the rear addition (and link) 
creates significant privacy impacts to 
adjoining neighbours. 

Further to this, the roof top terrace 
creates direct overlooking from the 
subject site to both side and rear 
neighbour's private open spaces with no 
privacy treatment provided. 

4.1.4 Alterations and additions 

4.1.4.1 General  No Fails to meet controls (1) and (2) of this 
section as there are significant changes 
to the floor levels and non-compliant 
dormers in roof/front facade. 

The rear additions do not maintain the 
profile or form of the original terrace 
building and is not supported. 

4.1.4.4 Pavilion additions No The proposed rear addition fails to meet 
the requirements under (1) and (2) as 
the linking element is not of low scale 
and the pavilion addition does not 
respect of the original building roof pitch. 

This link area creates a blank wall of 12-
13m against the boundary to 165-167 
Victoria St and results in loss of sunlight 
and outlook. 

It also accommodates a rooftop terrace 
and fails to meet (3). 

4.1.5 Roof alterations and additions 

4.1.5.2 Ensuring sympathetic 
roof alterations and additions 

No  The proposed alterations and addition is 

not sympathetic to the original terrace 
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Provision  Compliance Comment 

and has adverse impacts on the heritage 

item and on adjoining neighbours. 

Further, the original floor levels are not 

maintained, and the addition includes a 

roof terrace which therefore fails to meet 

these controls. 

The proposal involves significant internal 

demolition to walls and changes the floor 

levels across all levels of the building. 

This therefore impacts the original 

structure of the heritage item. 

4.1.5.4 Traditional front 
dormers 

No The proposed dormers fail to meet the 

design requirements under this section 

and are not supported. 

4.1.5.5 Rear roof extensions Yes The application proposes a rear roof 
extension.  

4.1.6 Secondary and laneway 
dwellings 

No The proposal includes a pavilion style 
laneway dwelling. Its height (bulk and 
scale) is not supported. 

The design of the pavilion includes a 3 
storey extension of the original terrace 
which links to the laneway dwelling 
across the site. This link requires 
demolition of the existing heritage 
terrace's floor levels to accommodate 
the slope of the site. Further, it results in 
a 12-13m blank wall to the single aspect 
residential units at 165-167 Victoria 
Street. 

See further details in the ‘Discussion’ 
section below. 

4.1.8 Balconies, verandas and 
decks 

No A rooftop terrace (at rear) is proposed 
and is not supported in line with this 
section. 

The terrace results in adverse privacy to 
the side and rear neighbours. It sits 
above the 3 storey rear addition and has 
unobstructed views in the rear private 
yards of the properties on the western 
side of Hourigan Lane. 

4.1.9 Car parking No The car space is located at the rear of 
the dwelling and consistent with the 
controls.  
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Provision  Compliance Comment 

However, the width of the garage door 
does not meet the minimum 4m 
requirement and a swept path analysis 
is required to demonstrate that a car can 
enter and exit the space. 

Notwithstanding the above, this could be 
satisfied via condition of consent. 

Discussion  

Clause 4.6 Request to Vary a Development Standard - Floor Space Ratio (FSR) 

32. The site is subject to a maximum FSR control of 1.5:1 or 223.5sqm. The proposed 
development has a FSR of 1.89:1 or 275sqm, exceeding the development standard by 
51.5sqm (26%). This roughly equates to the top floor of the rear laneway addition and 
link to the existing terrace dwelling. 

33. Pursuant to the requirements of Regulation 35B of the Environmental Planning and 
Assessment Regulation 2021, the application has been accompanied by a document 
setting out the grounds on which the applicant seeks to demonstrate: 

(a) that compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case and 

(b) that there are sufficient environmental planning grounds to justify contravening 
the standard. 

Applicant's Regulation 35B document 

34. The applicant seeks to justify the contravention of the FSR development standard on 
the following basis: 

(a) That compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case: 

 The development standard has been varied in similar circumstances to a 
greater degree where there is no impact on neighbours, no impact on 
character of area, no material increase in intensity of use; 

 There are no adverse amenity impacts which arise from the contravention; 

 The built form would remain the same even if the attic and lower ground 
floor level were deleted; and 

 The site is bookended by other sites with an FSR limit of 2:1 at Nos. 159 
and 165-167 (the latter appears to significantly exceed even this FSR). 

(b) That there are sufficient environmental planning grounds to justify contravention 
of the standard: 

 The contravention would maximise use of existing urban infrastructure and 
marginally lessen demand for development on the urban edge. 
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 The contravention would result in a built form which is compatible with the 
character of the conservation area and heritage items in the vicinity of the 
site.  

 The contravention would allow a development consistent with the character 
of surrounding development by providing a built form and scale consistent 
with the character of the locality.  

Precondition to granting consent where a development standard has been contravened 

35. Development consent must not be granted unless the consent authority is satisfied 
that the applicant has demonstrated that compliance with the development standard is 
unreasonable or unnecessary in the circumstances of the case, and that there are 
sufficient environmental planning grounds to justify contravening the standard.  

36. The applicant has not adequately demonstrated that compliance with the standard is 
unreasonable or unnecessary in the circumstances, given the overbearing impact of 
the building on the residential amenity of the single aspect apartments at 165-167 
Victoria Street. 

37. The proposal fails to justify the extent of internal demolition to walls and existing floor 
levels which has a detrimental impact on the significance heritage elements of the 
terrace.  

38. The non-compliant rear pavilion addition, with an uncharacteristic link between the 
existing dwelling and the rear addition, creates adverse overshadowing and privacy 
impacts on adjoining neighbours to the side and rear boundary. This therefore creates 
an undesirable built form which is not supported. 

39. Based on the above, the development that fails to satisfy objective (d) of the standard. 

Conclusion 

40. For the reasons provided above the requested variation to the FSR development 
standard is not supported as the applicant has not demonstrated the matters required 
to be addressed by Clause 4.6(3) of the Sydney Local Environmental Plan 2012. 

Clause 4.6 Request to Vary a Development Standard - Dwelling Retention 

41. The objective of this Clause is to maximise dwelling retention. 7.36 (2) states that 
consent must not be granted for alterations and/or additions (enlarging or extending) in 
relation to a residential flat building or a building containing 3 or more dwellings if 
the development would reduce the number of dwellings on the site of the building by 
more than the greater of 15%, rounded to the nearest whole number of dwellings, or 1 
dwelling.  

42. The proposal seeks to convert the existing 3 unit residential flat building into one single 
dwelling and therefore results in a 100% variation to this standard. 

43. Pursuant to the requirements of Regulation 35B of the Environmental Planning and 
Assessment Regulation 2021, the application has been accompanied by a document 
setting out the grounds on which the applicant seeks to demonstrate: 

(a) that compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case and 
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(b) that there are sufficient environmental planning grounds to justify contravening 
the standard. 

Applicant's Regulation 35B document 

44. The applicant seeks to justify the contravention of the dwelling retention development 
standard on the following basis: 

(a) that compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case: 

 The site has a current consent (D/2022/686) to convert the building to a 
single dwelling which is still active and does not lapse until 19 June 2028; 

 There are no adverse amenity impacts which arise from the contravention. 

(b) that there are sufficient environmental planning grounds to justify contravention 
of the standard: 

 The contravention would enable the occupation of the site for multi-general 
living enabling the care of young children by grandparents who also reside 
in the same building. 

 The contravention would have no measurable impact upon the intensity of 
the development on the site which would, nevertheless, accommodate the 
same or a greater number of residents as a compliant development - but 
with more flexibility. 

 Allowing the use of an existing building in a manner which is consistent 
with its zoning is consistent with the orderly and economic use of the land. 

 The contravention would provide incentive for the upgrading of the existing 
building to be more energy efficient. 

 The contravention would be more consistent with the historical form of the 
building which was originally constructed as a single dwelling. 

 The contravention would provide better amenity for the owner and 
occupants if the existing dwelling as it would be more suitable to their 
specific functional requirements. 

 The contravention would enable alterations and additions to provide a 
higher standard of thermal performance and more sustainable 
construction. 

45. Development consent must not be granted unless the consent authority is satisfied 
that the applicant has demonstrated that compliance with the development standard is 
unreasonable or unnecessary in the circumstances of the case, and that there are 
sufficient environmental planning grounds to justify contravening the standard.  

46. The objective of this clause is to minimise the loss of housing diversity through the 
redevelopment of existing dwellings. The intended outcomes are to support housing 
diversity and affordability by discouraging the replacement of smaller apartments with 
fewer large apartments, maintain and grow housing supply in the City, and maintain 
residential densities close to amenities and public transport.  
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47. Clause 7.36 of SLEP 2012 was introduced via gateway determination on 5 April 2024 
and formally amended on 30 May 2025. Therefore, assessment and approval of 
D/2022/686 was not assessed against Clause 7.36 of SLEP 2012. This approval has 
not been acted upon and therefore cannot be relied upon.  

48. Based on the above, the development fails to satisfy objective (1) of the standard in 
that is fails to maximise dwelling retention and fails to establish environmental planning 
grounds under the objects of the EP&A Act. 

Conclusion 

49. For the reasons provided above the requested variation to the dwelling retention 
development standard is not supported as the applicant has not demonstrated the 
matters required to be addressed by Clause 4.6(3) of the Sydney Local Environmental 
Plan 2012. 

Height of Building 

50. The site is subject to a maximum Height of Building of 12m development standard 
under the SLEP 2012. The applicant’s submission indicates that the proposed 
development has a maximum height of 12m and is compliant with the development 
standard. 

51. The calculation of Height of Building is measured in metres from ground level (existing) 
to the highest point of the building. The City’s assessment of height of building 
indicates that the development does not comply with the 12m development standard. 
Two methodologies have been undertaken based on the submitted information.  

52. Figure 11 – relies on the submitted roof plan (which has failed to indicate proposed 
ridge levels), overlaid with the submitted survey plan. The elevation and section plans 
(figure 12) submitted indicate that the building has a maximum proposed ridge of 
RL.41.73mAHD. When overlaid with the survey plan, the lowest level within the 
proposed building footprint is RL.28.56mAHD (circled blue at Figure 11). Resulting in a 
maximum height of 13.14 and variation of 9.5% 

 

Figure 11: roof plan and survey plan overlay 

53. Figure 12 – relies on the submitted section plan. As indicated on the  plans, the 
maximum proposed height of building is approximately 12.2m, an exceedance of 
200mm and variation of 1.6%.  
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Figure 12: section plan indication 12.2m height of building 

54. The application was not accompanied by a document pursuant to s35B(2) of the 
Environmental Planning and Assessment Regulations 2021 seeking to justify 
contravention of the development standard. Accordingly, the consent authority cannot 
approve the application as it proposes development that contravenes a development 
standard imposed by an environmental planning instrument.  Further, in the absence 
of such a document, the consent authority cannot be satisfied that the applicant has 
demonstrated that compliance with the standard is unreasonable or unnecessary in 
the circumstances of the case. Accordingly, the proposal fails to comply with Clause 
4.3 and this forms a reason for refusal.  

Design Excellence 

55. The provisions of section 6.21C of SLEP 2012 state that development consent must 
not be granted to development unless, in the opinion of the consent authority, the 
proposed development exhibits design excellence.  

56. For the above reasons, the development fails to satisfy objective (a) of Clause 6.21C, 
which is to provide a high standard of architectural design, materials and detailing 
appropriate to the building type and location.  

57. With regard for its proximity to approved small studio units at 165-167 Victoria Street, 
the development fails to provide suitable building massing and modulation, as required 
by Clauses 6.21C(2)(a) and 6.21C(2)(d)(v). The development fails to deliver suitable 
outcomes with regard for solar access, visual and acoustic privacy and noise, as 
required by Clause 6.21C(2) (d)(vii) of SLEP 2012.  

58. A reduced built form and 2 storey rear addition would result in a development that 
meets the height and FSR controls and significantly reduce the impacts on neighbours. 

59. The application fails to appropriately address heritage issues and streetscape 
constraints, pursuant to Clause 6.21C(2)(d)(iii),  
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Rear Addition, overshadowing and amenity impacts 

60. The proposal is an overdevelopment of the site and results in a number of non-
compliances with key controls. The laneway pavilion addition fails to meet objective (a) 
of Section 4.16 of SDCP 2012 in that is results in adverse amenity impacts on 
surrounding properties. 

61. The proposal fails to meet the rear pavilion addition requirements under Section 4.1.4 
which creates adverse amenity impacts to adjoining neighbours.  165-167 Victoria St 
(southern neighbour) is a multi-level mixed use building containing studio apartments 
and ground floor commercial uses. Some of the apartments rely on either a northern or 
southern lightwell for their sole source of natural light and air, and for their only 
outlook. The apartments on the north also rely on the lightwell for solar access. 

62. Further to this, the proposed part 3, part 4 storey wall located on the southern 
boundary results in an overbearing impact on level 1 and 2 apartments that have their 
sole outlook into the lightwell. The building form results a loss of solar access to the 
living rooms of these apartments and the level 1 private open space. The proposed 
boundary wall and resulting building form also eliminates outlook and city view. 

63. A comparison of the D/2022/686 approval and the proposed development is provided 
below. The yellow outline in the first images shows the additional windows for 165 
Victoria St which will be covered by the proposal. 

Figure 13: Elevational comparison of the D/2022/686 approval and proposal 
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Figure 14: View of unit 4 balcony and living room windows at 165-169 Victoria Street 
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Figure 15: View of unit 8 kitchen and living room windows at 165-169 Victoria Street 

64. The proposed roof terrace (including associated stairs) does not comply with Section 
4.1.8.1 of Sydney DCP 2012 and is not supported. This provision states that decks 
above the ground floor are to be located and designed to minimise overlooking, of a 
size, location and design appropriate to the building proportions, and avoided at the 
rear and side of dwellings.  

65. The application has also not demonstrated compliance with privacy provisions 
contained within Section 4.1.3.6 of the SDCP 2012. The design of the internal 
courtyard results in direct overlooking to the northern neighbour from each level, as 
shown in images below and privacy treatment has been proposed. 
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Figure 16: Direct overlooking shown from each floor level  

66. The proposed extension and rear additional results in the adjoining neighbours at 165-
167 Victoria Street to receive less than 2 hours of sunlight into their living rooms. 
These apartments are single aspect with windows only facing north. As shown on the 
shadow diagrams, the additional shadows as a result of this proposal will block access 
to the sun in the afternoon, when previously these windows were unobstructed and 
received the minimum 2 hours in the afternoon. Therefore the proposal fails to meet 
the requirements under Section. Section 4.1.3.1 of Sydney DCP 2012. 

67. Further to this, the proposed overshadowing diagrams fail to show the extent of 
overshadowing to the rear courtyards on Hourigan Lane (terraces facing Brougham 
Street). 

68. Detailed view from the sun and overshadowing diagrams must be provided which 
clearly show that 50% of the Lower Ground Floor private open space and at least 
1sqm of living room windows for the subject site and neighbouring sites achieve a 
minimum of 2 hours of mid-winter solar access. 

69. The proposal fails to provide a minimum of 16sqm of private open space at lower 
ground level, directly accessible from the living area as per Section 4.1.3.5 of SDCP 
2012. The rear courtyard does not meet the minimum dimensions and is dominated by 
hardstand which limits the genuine deep soil in this area. 
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70. In summary, the proposed development exceeds the maximum FSR allowed for this 
site and has an adverse impact on the neighbouring apartments in relation to solar 
access, outlook and potentially views, in that the rear addition creates a blank wall to 
the single aspect apartments to the south which negatively impacts their light, air and 
outlook. The exceedance of the FSR control cannot be supported. The proposed 
addition has an overbearing impact on the north facing apartments that have windows 
on the inset northern facade. While some imposition may be possible, the likely level of 
adverse impacts on the amenity of these studio apartments cannot be supported.  

 

Heritage  

71. The site is a local heritage item including interior. The proposed development does not 
demonstrate appropriate design that responds to the significant fabric and features of 
the heritage building and does not ensure an acceptable impact on the heritage 
significance of the heritage item to satisfy Clause 5.10(4) of the LEP. 

72. Further to this, the proposal fails to adequately address the heritage objective (a) 
within Section 3.9 of SDCP 2012 in that the proposal does not conserve the heritage 
significance of the existing terrace, including fabric, its original setting and views. 

73. The floor to ceiling heights are lower than most terrace houses of this era, however the 
relationship of the existing floors to the original / early fireplaces and external window 
joinery would indicate these are most likely the original floor levels.    

74. The proposed altered floor levels at Ground and First Floors have adverse impacts on 
significant features such as external window / door joinery and fireplaces and are not 
supported. the proposal does not adequately justify the significant internal demolition 
and change of floor levels which are needed to accommodate the extension and 
connection to the rear addition. The existing floor levels should be retained at least 
within the principal 2 rooms of the terrace house at Ground and First Floors.   

75. The proposal includes an ensuite for the Ground Floor front room of the original 
terrace, which is not an appropriate use and has adverse heritage impacts as well as 
privacy implications. Further, the demolition of the fireplace and blocking in of the 
chimney breast is also not supported given this is one of the few remaining significant 
features within the interiors of the heritage item. This front room should be used as a 
study, living or dining area. 

76. The proposed attic dormers fail to comply with Section 4.1.5.1 and 4.1.5.4 of SDCP 
2012. The floor to ceiling heights within the attic do not meet the minimum NCC 
requirements. Further, the site width is less than 6m and therefore, 2 dormers are not 
permitted. The proposal is not supported by an existing street pattern of 2 dormers and 
therefore the proposal is not supported. 
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Consultation 

Internal Referrals 

77. The application was discussed with Council’s: 

(a) Heritage and Urban Design Unit  

(b) Public Domain Unit  

(c) Surveyors  

(d) Transport and Access Unit  

(e) Tree Management Unit 

(f) Landscaping Unit  

78. See further details under the ‘Discussion’ section above. 

Advertising and Notification 

79. In accordance with the City of Sydney Community Participation Plan 2025, the 
proposed development was notified for a period of 28 days between 8 July 2026 and 6 
August 2026. A total of 610 properties were notified and 20 submissions were 
received, including 15 objections. 

80. The submissions raised the following issues: 

(a) Issue: Height, bulk and scale 

Response: The height, bulk and scale of the proposal is not appropriate.  A 
redesign is required to ensure a compliant built form is achieved and adverse 
impacts to neighbours are minimised. See the body of this report for further 
discussion on these matters. 

(b) Issue: Overshadowing, loss of sunlight, natural light and outlook 

Response: The impact of the proposed built form is not considered acceptable 
or compliant.  A redesign is required to ensure a compliant built form is achieved 
and adverse impacts to neighbours are minimised. See the body of this report for 
further discussion on these matters. 

(c) Issue: Privacy and overlooking (from roof terrace) 

Response: The rooftop terrace fails to meet the requirements of Section 4.1 of 
SDCP 2012, will create adverse overlooking impacts and is not supported. 

(d) Issue: Overdevelopment of the site 

Response: The extent of development proposed, including the scale of the rear 
addition, the overall floor area and the resultant impacts on neighbouring 
properties, demonstrates that the site is being developed beyond an appropriate 
capacity. 
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(e) Issue: Loss of housing supply 

Response:  See the body of this report for further discussion on this issue.  

(f) Issue: Impacts on property value 

Responses: Council notes this concern, however, is not a consideration under 
Section 4.15 of the EP&A Act 

(g) Issue: Airflow, dampness and mould (as a result of loss of sunlight) 

Response: The loss of sunlight and outlook is discussed above.  

Issue: Construction noise, dust and disruption, structural impacts on adjoining 
properties and access to side boundaries 

Response: if the application was approved, standard conditions would be 
imposed to minimise construction impacts to adjoining neighbours. This would 
include conditions relating to construction management, noise mitigation and  
dilapidation reports. 

Financial Contributions 

The application is recommended for refusal and therefore no contributions have been 
imposed. 

Relevant Legislation 

81. Environmental Planning and Assessment Act 1979. 

82. State Environmental Planning Policy (Housing) 2012 

83. Sydney Local Environmental Plan 2012 

84. Sydney Development Control Plan 2012 

Conclusion 

85. Having regard to the matters for consideration under Section 4.15 of the 
Environmental Planning and Assessment Act 1979, the proposal is not in the public 
interest and cannot be supported. The development exceeds the maximum building 
height development standard, fails to adequately conserve the heritage significance of 
the heritage item and conservation area, exhibits excessive bulk and scale, results in 
unacceptable visual privacy impacts and does not demonstrate design excellence. 
Collectively, these deficiencies warrant refusal of the application.  

86. With consideration of the matters required to be addressed by Clause 4.6(3) of the 
Sydney Local Environmental Plan 2012, the application fails to sufficiently justify 
requested variations from the Dwelling Retention,  Floor Space Ratio and Building 
Height development standards provided by the Sydney Local Environmental Plan 
2012.  
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87. The application proposes development that contravenes the height standard in the 
Sydney Local Environmental Plan 2012 and has not been accompanied by a 
document pursuant to s35B(2) of the Environmental Planning and Assessment 
Regulations 2021. 

88. The proposal fails to satisfy the considerations under clause '5.10 - Heritage 
conservation' of the Sydney LEP 2012 as the development fails to respect the heritage 
significance of the existing building on site and the proposed extent of internal 
demolition and the non-complaint rear addition is not justified.  

89. The proposal fails to meet key built form controls within Sydney DCP 2012 which 
results in adverse amenity impacts to neighbouring properties. 

90. For these reasons, the proposal fails to demonstrate design excellence pursuant to the 
provisions of Clause 6.21C of the Sydney LEP and significant revisions are required to 
the overarching design in order to achieve design excellence.  

91. For these reasons, the proposed is recommended for refusal. 

 

ANDREW THOMAS 

Executive Manager Planning and Development 

Kaitlin McCaffery, Specialist Planner 
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Attachment B 

Clause 4.6 Variation – Floor Space Ratio 
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A DEVELOPMENT STANDARD 
UNDER CLAUSE 4.6 
 cl. 4.4(2), Sydney LEP 2012: Floor space ratio 

163 Victoria Street, Potts Point NSW 
Alterations and additions to existing residential flat building and change of use 
to dwelling house 
1 June 2026 | P843_01 
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Report Preparation 

Director Philip North, BAppSc(EnvDes), BArch, MURP, GradCertHeritCons, RAIA MPIA CPP 

Senior Planner - 

  

Revisions 

Revision Date Prepared by Reviewed by 

Draft 1 12.06.2025 PN PN 

Draft 2 06.08.2025 PN PN 

Final 01.06.2026 PN PN 

Revision A   PN 

We acknowledge that the land on which we live, learn and work as the traditional country of the Gadigal people of the Eora Nation. We 
acknowledge these traditional owners of this land and acknowledge their living cultures and the unique roles they have played in maintaining 
life, language, and culture in this region. We pay respect to their Elders past, present and emerging and all aboriginal people. 

 

© PCN Urban Pty Ltd ABN 18 697 758 660 All Rights Reserved. No material may be reproduced without prior permission.  

Disclaimer 

Any representation, statement, opinion or advice expressed or implied in this report is made in good faith but on the basis that PCN Urban 
is not liable (whether by reason of negligence, lack of care or otherwise) to any person for loss or damage or loss whatsoever which has 
occurred or may occur in relation to that person taking, or not taking (as the case may be) action in any respect of the representation.  

While any representation, statement, opinion or advice in this report is provided in good faith, it does not guarantee that a development 
approval will be issued by the Consent Authority, nor give expressed or implied support to any development proposal, unless solely by 
professional recommendation and opinion. 

While we have tried to ensure the accuracy of the information in this publication, the Publisher accepts no responsibility or liability for any 
errors, omissions or resultant consequences including any loss or damage arising from reliance in information in this publication. 
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PCN Urban | Clause 4.6 Contravention Request | 163 Victoria Street, Potts Point NSW  3 

1.0 INTRODUCTION 

This request to contravene a development standard in respect of height of buildings under Clause 4.4(2) of 
Sydney Local Environmental Plan 2012 is submitted to accompany a development application for: 

Alterations and additions to an existing residential flat building and change of use to a dwelling house 

at 163 Victoria Street, Potts Point NSW. 

It has been prepared with particular reference to the decisions of the Court in respect of: 

• Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118; 

• Four2Five Pty Limited v Ashfield Council [2015] NSWLEC 90; 

• Wehbe v Pittwater Council [2007] NSWLEC 827; 

and other relevant case law. 

2.0 THE DEVELOPMENT STANDARD 

2.1 The applicable planning instrument which specifies the development standard:  

Sydney Local Environmental Plan 2012 (SLEP 2012) 

2.2 The number of the relevant clause: 

Clause 4.4 –Floor space ratio. 

2.3 The provisions of the relevant clause: 

a) Clause 4.4 – Floor space ratio. 

The development standard to which this request for contravention relates is Clause 4.4(2) of SLEP 
2012 – Floor space ratio, which specifies that: 

The maximum floor space ratio for a building on any land is not to exceed the floor space ratio shown 
for the land on the Floor Space Ratio Map. 

The Floor Space Ratio Map nominates an FSR of 1.5:1.  

3.0 THE CONTRAVENTION SOUGHT: 

3.1 Description of the contravention:  

The proposed development would contravene the non-discretionary development standard as follows: 

3.1.1 Site Area: 

• 149m2 

3.1.2 Maximum FSR: 

• 1:5:1 (223.5m2) 

3.1.3 Proposed FSR 

• 1:82:1 (270.6m2) 

3.1.4 Extent of Proposed Contravention: 

• 0:32:1 (47.1m2) 

• 21% 

3.1.5 Elements comprising contravention:  

The contravention comprises: 

• The area at the front of the lower ground floor (which could technically defined as basement): 26m2; 
and 

• The attic level (which is contained primarily within the roof form): 21m2; 
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• Being a total of 47m2. 

3.1.6 Cause of the contravention:  

The contravention results from a combination of the following: 

• the use of the attic space and the front part of the lower ground floor which total a GFA of 47m2 which 
is the entire extent of the contravention. 

If the attic space were deleted and the front part of the lower ground floor allocated to ‘storage’ or non-
habitable uses, then the FSR would be compliant. 

4.0 PROVISIONS OF CLAUSE 4.6 

4.1 Cl. 4.6(1): Objectives  

Clause 4.6 seeks to provide appropriate flexibility to the application of development standards in order to 
achieve better planning outcomes both for the development and from the development. The objectives of 
Clause 4.6 are as follows: 

Cl. 4.6(1) Objectives of Clause 

Clause Control Justification 

(1)(a) to provide an appropriate degree of 
flexibility in applying certain 
development standards to particular 
development 

The proposal contravenes the development standard 
which sets a maximum floor space ratio. It seeks to utilise 
this clause to provide appropriate flexibility in application 
of the standard to permit approval. 

(1)(b) to achieve better outcomes for and 
from development by allowing 
flexibility in particular circumstances. 

The proposal would achieve better outcomes: 
• For the development: The contravention would 

permit: 
o The use of roof space and the lower ground 

floor which would otherwise be empty 
volumes. 

• From the development: The contravention would 
result in: 

o A development consistent with the character of 
surrounding properties. 

4.2 Cl. 4.6(2): Development standards excluded form operation of clause 

Development consent may, subject to this clause, be granted for development even though the development 
would contravene a development standard imposed by this or any other environmental planning 
instrument. However, this clause does not apply to a development standard that is expressly excluded from 
the operation of this clause. 

The relevant clause is not expressly excluded from the operation of clause 4.6. 

4.3 Cl. 4.6(3): Justification of the Contravention of the Development Standard 

Under the provisions of clause 4.6(3) – Exceptions to development standards of WLEP 2011, the consent 
authority must satisfied that the applicant has demonstrated that compliance with the development 
standard is unreasonable or unnecessary in the circumstances and that there are sufficient environmental 
planning grounds to justify contravening the development standard. This is summarised in the table below: 

Cl. 4.6(3) Justification of Contravention 

Clause  Control Justification 

4.6(3) Development consent must not be 
granted for development that 
contravenes a development standard 
unless the consent authority is 
satisfied that the applicant has 
demonstrated that: 

This written request addresses this clause. 

4.6(3)(a) compliance with the development 
standard is unreasonable or 

Compliance with the development standard is unnecessary 
given that: 
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Cl. 4.6(3) Justification of Contravention 

Clause  Control Justification 

unnecessary in the circumstances (see 
the test under Wehbe v Pittwater 
Council below and assessment against 
the objectives of the zone and 
development standard), and 

• The objectives of the development standard are met 
(see below). 

notwithstanding the non-compliance. 
Compliance with the development standard is 
unreasonable given that: 
• The development standard has been varied in similar 

circumstances to a greater degree where there is no 
impact on neighbours, no impact on character of area, 
no material increase in intensity of use; 

• There are no adverse amenity impacts which arise from 
the contravention;  

• The built form would remain the same even if the attic 
and lower ground floor level were deleted; and 

• The site is bookended by other sites with an FSR limit of 
2:1 at Nos. 159 and 165-167 (the latter appears to 
significantly exceed even this FSR). 

4.6(3)(b) That there are sufficient 
environmental planning grounds to 
justify contravening the development 
standard. 

Sufficient environmental planning grounds, in accordance 
with the criteria established in Initial Action, are outlined 
below: 

 As established in Initial Action [23], 
‘environmental planning grounds’ 
refer to grounds that relate to the 
subject matter, scope and purpose of 
the EPA Act, including the objects in s 
1.3 of the EPA Act. These are as 
follows: 

See below: 

1.3(a) to promote the social and economic 
welfare of the community and a better 
environment by the proper 
management, development and 
conservation of the State’s natural and 
other resources, 

The contravention would maximise use of existing urban 
infrastructure and marginally lessen demand for 
development on the urban edge. 

1.3(b) to facilitate ecologically sustainable 
development by integrating relevant 
economic, environmental and social 
considerations in decision-making 
about environmental planning and 
assessment, 

The contravention would maximise use of existing urban 
infrastructure and marginally lessen demand for 
development on the urban edge. 

1.3(c) to promote the orderly and economic 
use and development of land, 

N/A. 

1.3(d) to promote the delivery and 
maintenance of affordable housing, 

N/A. 

1.3(e) to protect the environment, including 
the conservation of threatened and 
other species of native animals and 
plants, ecological communities and 
their habitats, 

The contravention would maximise use of existing urban 
infrastructure and marginally lessen demand for 
development on the urban edge. 

1.3(f) to promote the sustainable 
management of built and cultural 
heritage (including Aboriginal cultural 
heritage), 

The contravention would result in a built form which is 
compatible with the character of the conservation area and 
heritage items in the vicinity of the site. 

1.3(g) to promote good design and amenity 
of the built environment, 

The contravention would allow a development consistent 
with the character of surrounding development by 
providing a built form and scale consistent with the 
character of the locality. 
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Cl. 4.6(3) Justification of Contravention 

Clause  Control Justification 

1.3(h) to promote the proper construction 
and maintenance of buildings, 
including the protection of the health 
and safety of their occupants, 

N/A 

1.3(i) to promote the sharing of the 
responsibility for environmental 
planning and assessment between the 
different levels of government in the 
State, 

Not applicable. 

1.3(j) to provide increased opportunity for 
community participation in 
environmental planning and 
assessment. 

Not applicable. 

In Wehbe v Pittwater Council [2007] NSWLEC 827, Preston CJ established five potential tests for 
determining whether a development standard could be considered to be unreasonable or unnecessary. 
These are examined below: 

The Five Part Test: 
(in accordance with Preston CJ in Wehbe v Pittwater Council [2007] NSW LEC 827) 

Part  Test Discussion 

1. The objectives of the standard are 
achieved notwithstanding non-
compliance with the standard. 

The objectives of the development standard are achieved. 
See discussion under 4.4 below. 

2. The underlying objective or purpose of 
the standard is not relevant to the 
development and therefore compliance 
is unnecessary. 

The objectives of the standard are relevant to the proposal 
and an assessment of compliance is provided above. It is 
considered that the objectives of the standard have been met 
and therefore strict compliance is unnecessary. 

3. The underlying object or purpose would 
be defeated or thwarted if compliance 
was required and therefore compliance 
is unreasonable. 

The underlying object would be thwarted if compliance were 
required as it would result in: 
• A development markedly inconsistent with the 

established character and scale of surrounding 
development. 

4. The development standard has been 
virtually abandoned or destroyed by the 
Council's own actions in granting 
consents departing from the standard 
and hence compliance with the standard 
is unnecessary and unreasonable 

Council has varied the FSR to a similar and greater extent in 
similar circumstances where the development is consistent 
with that of the surrounding development and does not 
result in adverse impacts (refer to Council’s 4.6 register). 
• 157 Victoria Street (DA/2013/536): 2:1 
• 165-167 Victoria Street (adjacent property): approx. 3:1 – 

this is a historical consent; 
• 169 Victoria Street (DA/2011/1505): 3.41:1  
• 186 Victoria Street (DA/2016/746): 2.96:1 

5. the zoning of the particular land is 
unreasonable or inappropriate so that a 
development standard appropriate for 
that zoning is also unreasonable and 
unnecessary as it applies to the land and 
compliance with the standard would be 
unreasonable or unnecessary. That is, 
the particular parcel of land should not 
have been included in the particular 
zone. 

Not applicable. The zoning of the land is considered 
appropriate. 
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4.4 Cl. 4.6(3)(a) Objectives of the Zone & Development Standard 

Under the Five Part Test established in Wehbe v Pittwater Council, it may be demonstrated that the 
objectives of the standard are achieved notwithstanding non-compliance with the standard. This can be 
determined by an assessment of the consistency of the contravention with the objectives of the development 
standard. This assessment is summarised in the table below: 

Cl. 4.6(3)(a): Objectives of the development standard  

Clause  Objectives Justification 

4.4 Floor space ratio 

1(a) to provide sufficient floor space to 
meet anticipated development needs 
for the foreseeable future, 

The contravention would provide anticipated floor space 
requirements for the subject site. 

1(b) to regulate the density of 
development, built form and land 
use intensity and to control the 
generation of vehicle and pedestrian 
traffic, 

The contravention would not be associated with any additional 
pedestrian or vehicular traffic generation as it would not 
increase the occupancy anticipated on the site. 

1(c) to provide for an intensity of 
development that is commensurate 
with the capacity of existing and 
planned infrastructure, 

The contravention would not result in any additional 
occupancies and would not exceed the capacity of existing 
infrastructure to support it. 

1(d) to ensure that new development 
reflects the desired character of the 
locality in which it is located and 
minimises adverse impacts on the 
amenity of that locality. 

The contravention would result in a development of a scale 
consistent with surrounding and adjacent development 
including: 
• 165-167 Victoria Street (adjacent property): approx. 3:1 

(with a nominated max FSR of 2:1) 
• 157 Victoria Street: 2:1 
 

In circumstances where there are no significant adverse impacts resulting from the contravention of the 
development standard (ie in respect of the lower ground floor and the attic), it is unreasonable and 
unnecessary to require strict compliance. 

5.0 CONCLUSION 

This Clause 4.6 contravention request to clause 4.4 of SLEP 2012 – Floor space ratio should be supported 
on the basis that strict application of the development standard is unnecessary and unreasonable given that: 

a) The development meets the stated objectives of clause 4.4, specifically: 

a) to provide sufficient floor space to meet anticipated development needs for the foreseeable 
future, 

b) to regulate the density of development, built form and land use intensity and to control the 
generation of vehicle and pedestrian traffic, 

c) to provide for an intensity of development that is commensurate with the capacity of existing 
and planned infrastructure, 

d) to ensure that new development reflects the desired character of the locality in which it is 
located and minimises adverse impacts on the amenity of that locality. 

b) There are sufficient environmental planning grounds to justify contravening the development 
standard. 

For the reasons set out above, the development may be granted consent notwithstanding the contravention 
of the development standard in respect of floor space ratio under clause 4.4 of SLEP 2012 – Floor space 
ratio. 
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Attachment C 

Clause 4.6 Variation – Dwelling Retention 
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1.0 INTRODUCTION 

This request to contravene a development standard in respect of height under Clause 7.36 – Dwelling 
retention of the Sydney Local Environmental Plan 2012 is submitted to accompany a development 
application for: 

alterations and additions to an existing residential flat building 

at 163 Victoria Street, Potts Point NSW. 

It has been prepared with particular reference to the decisions of the Court in respect of: 

• Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118; 

• Four2Five Pty Limited v Ashfield Council [2015] NSWLEC 90; 

• Wehbe v Pittwater Council [2007] NSWLEC 827; 

and other relevant case law. 

2.0 THE DEVELOPMENT STANDARD 

2.1 The applicable planning instrument which specifies the development standard:  

Sydney Local Environmental Plan 2012 

2.2 The number of the relevant clause: 

Clause 7.36 – Dwelling retention 

2.3 The provisions of the relevant clause: 

Clause 7.36(2) 

Development consent must not be granted for the following development in relation to a residential flat 
building or a building containing 3 or more dwellings if the development would reduce the number of 
dwellings on the site of the building by more than the greater of 15%, rounded to the nearest whole number 
of dwellings, or 1 dwelling— 

(a)  making alterations to the building, 

(b)  enlarging or extending the building, 

(c)  demolishing the building and erecting a new building. 

The existing building is a residential flat building and contains 3 dwellings and, as such, is subject to this 
clause. 

This clause limits the reduction in the number of dwellings to 15% (0.45 dwellings) or one, whichever is 
the greater – which is one. It therefore limits the resultant number of dwellings to no less than 2. 

3.0 THE CONTRAVENTION SOUGHT: 

3.1 Description of the contravention:  

It is proposed to amalgamate all 3 of the dwellings in the existing building into a single dwelling, resulting a 
reduction in the number of dwellings by 2. 

3.1.1 Maximum permitted reduction in the number of dwellings:  

• 1 dwelling 

3.1.2 Proposed reduction in the number of dwellings: 

• 2 dwellings 

3.1.3 Extent of contravention:  

• 1 dwelling  
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From: Leon Barker 

Sent on: Tuesday, July 14, 2026 4:24:31 PM
To: dasubmissions@cityofsydney.nsw.gov.au
Subject: Submission - D/2026/650 - 163 Victoria Street POTTS POINT NSW 2011 - Attention Kaitlin McCaffery
  

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Dear Ms McCaffery,

Hope you are well. I support the proposed works at 163 Victoria Street because they offer a coherent, long-term future
for a Victorian terrace that has been heavily altered over time.

The question is not simply whether the property should change. Council has already approved substantial alterations
and additions under an existing consent that remains valid until 2028. The realistic issue is therefore which design
provides the better heritage, architectural and residential outcome.

In my view, the current proposal is the more considered scheme. It improves the Victoria Street presentation, creates
more appropriate internal proportions for a family home, introduces a landscaped courtyard and establishes a carefully
designed relationship with Hourigan Lane that will be more coherent with the row of neighbours.

The internal layout and overall design are also a significant improvement on the currently approved scheme, which
appears more compartmentalised and less residential in character. If the current valid DA is built, for certain there will
be more additional changes and add on in the future for the unused back area. The present proposal reads as a complete
and thoughtfully designed home.

The courtyard is particularly valuable. Rather than filling the entire site with continuous building mass, the proposal
retains an open landscaped area between the main terrace and the rear pavilion. This provides breathing space within
the site and creates a more balanced outcome, particularly in the context of the much larger apartment building next
door and the substantial rear terraces found along this row that takes the whole site.

The additional space will support one household and help secure the ongoing maintenance of a heritage property.
Given the level of investment required to undertake work of this scale, the proposal is also likely to support the
building’s conservation for decades to come.

Council’s role is not simply to prevent change, but to balance heritage, amenity and the reasonable adaptation of
buildings. Council should also enable good conservation outcomes and support investment in the long-term care of
these Victorian terrace properties.

For these reasons, I believe approval of the current application would be the more constructive and publicly beneficial
outcome.

Regards,

L Barker
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From: Jean-Louis Amiel 

Sent on: Thursday, July 30, 2026 1:17:36 PM
To: DASubmissions <DASubmissions@cityofsydney.nsw.gov.au>
Subject: Submission - D/2026/650 - 163 Victoria Street POTTS POINT NSW 2011 - Attention Kaitlin McCaffery
  

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the
sender, and were expecting this email.

Dear Kaitlin,

I reviewed Development Application D/2026/650 for 163 Victoria Street, Potts Point NSW 2011.

I wish to lodge a formal objection to this application due to the significant adverse impact it will have on my property,
Unit 4/165 Victoria Street, Potts Point.

The proposed construction over the existing car spaces will substantially reduce the amount of natural light entering my
ground floor apartment. Natural light is one of the defining characteristics of my home and contributes significantly to
its liveability, comfort, and value.
The loss of daylight will negatively affect my kitchen, living areas, and overall quality of life.

I purchased my property in good faith, with the expectation that its existing level of natural light would be preserved.
The proposed development represents a significant loss of residential amenity and will diminish my reasonable
enjoyment of my home. The reduction in natural light will create a darker living environment, increase the need for
artificial lighting during the day, and adversely affect the overall amenity of my apartment.

I previously raised these concerns in 2022 (D/2022/686), and my apartment was inspected and assessed by Isaac
Toledano of the City of Sydney Council. Despite this, I remain concerned that the current application does not
adequately demonstrate or accurately assess the true extent of the impact on my apartment.

I respectfully request that the developer and the architect prepare a comprehensive and realistic daylight and
overshadowing assessment that accurately reflects the effect of the proposed structure on my apartment. In my opinion
the documentation submitted with the application significantly understates the extent of the loss of residential amenity.

The City of Sydney should carefully consider whether this proposal unreasonably impacts the amenity of neighbouring
properties. Protecting the reasonable enjoyment of existing residents is an important planning consideration, and I
believe this proposal fails to achieve appropriate balance between redevelopment and the preservation of neighbouring
residential amenity.

Please find attached photographs showing the current levels of natural light within my apartment at different times of the
day. These photographs demonstrate the importance of the existing light to my living environment and should be taken
into account when assessing this application.

Thank you for your time and consideration. I look forward to your response.

Kind regards,

Jean-Louis Amiel

Unit 4/165 Victoria Street
Potts Point NSW 2011
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From: Katrina Israel 

Sent on: Friday, July 31, 2026 3:25:38 PM
To: dasubmissions@cityofsydney.nsw.gov.au
Subject: Submission - D/2026/650 - 163 Victoria Street POTTS POINT NSW 2011 - Attention Kaitlin McCaffery
  

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Hello,
Hope you are well? As an owner of a next door apartment  at 165 Victoria Street, Potts Point, I would
like to object to the multi story garage that is proposed to be built at 163 as it will block light into the
apartments next door by adding this whole new building that was not an existing structure. As it is now
this is a backyard/driveway and in addition to the construction it will mean these apts next door look right
into concrete and have zero natural light. 

Thank you,
Katrina Israel 

Katrina Israel  | 
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diminish its value due to the loss of natural light, outlook and overall amenity. This may also reduce its rental appeal and resale
value, causing substantial financial hardship.

I respectfully ask that these impacts on neighbouring residents be given careful consideration when assessing this proposal. In
its current form, I believe the development will have an unreasonable and significant adverse effect on the amenity, liveability and
value of my home.

Thank you for considering my submission.

165 Victoria Street, Potts Point
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From: Katrina Israel 

Sent on: Friday, July 31, 2026 3:22:49 PM
To: City of Sydney <council@cityofsydney.nsw.gov.au>
Subject: D/2026/650 Address 163 Victoria Street POTTS POINT NSW 2011 Applicant
  

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Hello,
Hope you are well? As an owner of a next door apartment  at 165 Victoria Street, Potts Point, I would like to object to
the multi story garage that is proposed to be built at 163 as it will block light into the apartments next door by adding
this whole new building that was not an existing structure. As it is now this is a backyard/driveway and in addition to
the construction it will mean these apts next door look right into concrete and have zero natural light. 

Thank you,
Katrina Israel 

Katrina Israel  |
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From: Yang L 
Sent on: Monday, August 3, 2026 10:19:27 AM
To: dasubmissions@cityofsydney.nsw.gov.au
Subject: Fw: Attention: Kaitlin McCaffery - re: Submission D/2026/650
  

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender, and were expecting this
email.

Dear Kaitlin and Sydney Council team, 

We would like to raise our concerns and objection to the Development Application D/2026/650 for 163 Victoria Street, Potts Point. 

We are the owner of Lot 2, 165 Victoria St, Potts Point. This DA proposal of 163 Victoria Street is a substantial development that will have a
significant impact to our building. 

1. Structural impact:   the demolition, new dwelling and extension will likely affect our building's foundation and stability, as two
buildings almost having the shared wall at the moment (see photo as below).
If in the long-term, anything happens to our building's foundation or stability after the renovation and extension, the owner of 163
Victoria Street has the obligation to the damage and repair, and the value loss of the building of 165 Victoria St. We will need the
insurance from the owner of 163 Victoria Street on this point. 

2. New DA will have one level up than the existing condition; it will block the lights and view for many apartments in our building.  
These are the new obstacles right in front of the windows of our building; this will result decrease in value of the affecting
apartments in the building. 
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3. The light and sun from the north will be blocked, which may affect in the rising damp of the external all of our building in the long
term. There will be moulds growing on the wall.   It will be a big concern when this happens, because of the water penetration from
the external wall may damage the membrane and will result in leaks when it rains heavily ( we had one apartment having the similar
issues right now!)

Based on the above facts and concerns, we object to the DA plan of 163 Victoria St. 

Please keep us updated about the DA progress. Thank you. 

Cheers,

Daniel Walker and Yang Liu
Lot 2, 165 Victoria St. 
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From: Mackay, Scott 

Sent on: Monday, August 3, 2026 12:55:50 PM
To: dasubmissions@cityofsydney.nsw.gov.au
Subject: Submission - D/2026/650 - 163 Victoria Street POTTS POINT NSW 2011 - Attention Kaitlin McCaffery
  

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

I have not any particular issue with this DA (conversion to a micro bar) other than to note that Kellett Street has
laboured for years under mismanagement of bins by a number of the property owners on that stretch and there
should be very STRICT requirements in their DA approval around not leaving the bins on the street all day.  Also if
they are looking for sidewalk seating it sould be included in the DA seating plan.  
This email and any attachments are confidential and may also contain copyright material of the Keyton Group. If you are not the intended recipient, please
notify us immediately and delete all copies of this message. You must not copy, use, disclose, distribute or rely on the information contained in it. Copying or
use of this communication or information in it is strictly prohibited and may be unlawful. Contracts cannot be concluded with the Keyton Group nor service
effected by email. None of the staff of the Keyton Group are authorised to enter into contracts on behalf of any member of the Keyton Group in this manner.
The fact that this communication is in electronic form does not constitute our consent to conduct transactions by electronic means or to use or accept
electronic records or electronic signatures. Confidentiality and legal privilege attached to this communication are not waived or lost by reason of mistaken
delivery to you. Keyton does not guarantee that this email or the attachment(s) are unaffected by computer virus, corruption or other defects and accepts
no liability for any damage caused by this email or its attachments due to viruses, interception, corruption or unauthorised access.
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From: Robert Gerrish 

Sent on: Monday, August 3, 2026 10:06:02 AM
To: City of Sydney <council@cityofsydney.nsw.gov.au>
Subject: Attn: Kaitlin McCaffery, Submission D/2026/650
  

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Dear Ms McCaffery

As owners of Unit 20, 165 Victoria Street, Potts Point we would like to formally register our objection to
the Submission D/2026/650 regarding the adjoining property at 163 Victoria Street.

In our opinion the height of the rear addition (AND its roof terrace that will clearly add further visual
elements - plants, umbrellas and other inevitable shading structures), is unacceptably tall and will impact
the light into our property in a substantial manner.

To have the development of one dwelling negatively impact the multiple dwellings and lives of so many
others does seem totally unreasonable.

Kind regards

Jane & Robert Gerrish
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From: Robert Gerrish 

Sent on: Monday, August 3, 2026 12:57:43 PM
To: dasubmissions@cityofsydney.nsw.gov.au
Subject: Attn: Kaitlin McCaffery, Submission D/2026/650
  

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Dear Ms McCaffery

As owners of Unit 20, 165 Victoria Street, Potts Point we would like to formally register our objection to
the Submission D/2026/650 regarding the adjoining property at 163 Victoria Street.

In our opinion the height of the rear addition (AND its roof terrace that will clearly add further visual
elements - plants, umbrellas and other inevitable shading structures), is unacceptably tall and will impact
the light into our property in a substantial manner.

To have the development of one dwelling negatively impact the multiple dwellings and lives of so many
others does seem totally unreasonable.

Kind regards

Jane & Robert Gerrish
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This communication may contain privileged and/or confidential information and is intended for the named addressee/s only. If you have inadvertently received this
communication, please notify the sender and destroy this communication immediately. Any confidentiality, privilege and/or copyright is not waived or lost if this
communication has been received by you in error.
Liability limited by a scheme approved under Professional Standards Legislation.

From: Luke Bowen 

Sent on: Tuesday, August 4, 2026 10:56:27 AM
To: City of Sydney <council@cityofsydney.nsw.gov.au>
CC: Luke Bowen 
Subject: Submission D/2026/650
Attachments: Council Objection.pdf (247.29 KB)
  

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender, and
were expecting this email.

Dear Ms McCaffery,
 
Please see attached.
 
Regards,
 

 
Luke Bowen | Managing Director | Sky Living Strata
Level 7, 234 George Street, Sydney NSW 2000
PO Box 2345, Strawberry Hills NSW 2012
P. 02 9299 1100 | F. 02 9299 7729 | 
W. www.skylivingstrata.com.au
A boutique Strata Management company providing a superior customer experience.
 

 

    
 
Awards (to date):
Winner of NSW Strata Management Business of the year (SCA)
Finalist of National Strata Management Business of the year (SCA)
Finalist of NSW Strata Management Business of the year (SCA)
Finalist of National Property Business of the year (Mybusiness Awards)
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Attention Kaitlin McCaffery                   3 August 2026 

City of Sydney Council 

Town Hall House, 456 Kent Street 

Sydney NSW 2000                       

 
Dear Sir / Madam, 

 

 RE:  STRATA PLAN 69426 | 165-167 VICTORIA STREET, POTTS POINT 

   Objection to Development Application D/2026/650 – 163 Victoria Street, 

   Potts Point (alterations and additions to existing residential flat building 

   and change of use to dwelling house) 

-------------------------------------------------------------------------------------------------------------------------------------- 

 

We write to formally object to the above development application. We represent the Strata 

Committee of 165-167 Victoria Street, Potts Point, which directly adjoins the subject site to the south 

and shares a common boundary along which the proposed rear pavilion addition is to be built. 

We have reviewed the Statement of Environmental Effects (PCN Urban, ref. P843_01, 1 June 2026), 

the Statement of Heritage Impact (Weir Phillips Heritage, ref. J6844_03, June 2026) and the 

accompanying architectural plans. While I do not object to the principle of sensitive alterations to this 

heritage-listed terrace, I consider that the application as lodged should be refused, or substantially 

amended, for the reasons set out below. 

1. The application does not comply with the floor space ratio standard, and the scale of non-

compliance is not adequately justified 

The proposal has a floor space ratio of 1.82:1 (270.6m²), against a maximum permitted under clause 

4.4 of the Sydney Local Environmental Plan 2012 of 1.5:1 (223.5m²) – an excess of approximately 21%. 

This is a significant departure from a key development standard. 

It is relevant that Council’s own pre-DA advice (PDA/2025/182) told the applicant that the floor space 

ratio proposed was “unlikely to be supported given the impacts arising from the non-compliance,” and 

that any new application should be compliant with this. The current application has not reduced the 

non-compliance in any material way and we submit that the request does not overcome the real, on-

the-ground amenity impacts of the additional floor area, which are set out further below. 

2. The loss of two dwellings reduces housing supply 

The site currently comprises three residential dwellings. The proposal would reduce this to a single 

dwelling house – a loss of two dwellings, where clause 7.36(2) of the SLEP 2012 permits a maximum 

reduction of only one dwelling (or 15%, whichever is greater) without a clause 4.6 variation. 
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The applicant’s justification rests solely on the property having been owner-occupied since mid-2024 

and therefore not currently used as low-rental accommodation. This does not, in my submission, 

answer the underlying planning objective of clause 7.36, which is to protect housing supply and 

diversity within the City of Sydney LGA independent of current tenure. Approving the loss of two 

dwellings on this basis would set an unwelcome precedent for the amalgamation of multi-dwelling 

buildings into single dwelling houses across the Potts Point/Kings Cross area at a time of acute housing 

pressure in inner Sydney. 

I note that the applicant’s own Statement of Heritage Impact confirms the building currently comprises 

three genuine, self-contained residential units (Unit 1 on the lower ground floor, Unit 2 on the ground 

floor, and Unit 3 on the first floor and attic), each with its own kitchen, bathroom and bedroom(s). The 

heritage consultant’s further submission that the conversion to a single dwelling would simply ‘return’ 

the building to its original nineteenth century configuration is a heritage argument about historic form, 

and is not a planning justification for extinguishing two lawfully existing homes. Heritage authenticity 

and housing supply are separate statutory considerations, and the former should not be used to 

outweigh the latter under clause 7.36. 

I also note that the Statement of Heritage Impact states that the return to a single dwelling "is 

consistent with the change of use approved under the 2023 DA, which is valid until 2028," separately 

from the demolition consent (referenced elsewhere in that report) said to remain valid until the same 

year. To the extent the applicant relies on an earlier change-of-use approval to justify the current loss 

of two dwellings, we submit that any such earlier consent does not relieve this application of the need 

to independently satisfy clause 7.36(2) on its own merits, and I ask Council to clarify the status, scope 

and currency of that earlier approval as part of its assessment of this DA. 

3. The scale of the rear pavilion is excessive and out of keeping with the laneway built form controls 

The proposed pavilion addition fronting Hourigan Lane is three storeys with a wall height of 

approximately 11.2m, built to the rear boundary immediately adjoining my building. Clause 4.1.6.1(1) 

of the Sydney DCP 2012 contemplates a one-storey structure with an attic above (maximum height 

5.4m) as the default built form for laneway sites – the proposed pavilion is more than double this 

height. 

While the applicant has sought to justify this by reference to other larger-scale buildings along 

Hourigan Lane, several of the comparison buildings cited (including the 5-storey apartment building at 

No. 165 and the 10-storey tower behind No. 145-153) are of a scale and context materially different 

to this fine-grain heritage laneway. The cumulative bulk of the pavilion, together with the three-storey 

link to the main dwelling, will present an overbearing wall of built form hard against the boundary 

shared with our building, well in excess of what the laneway controls anticipate. 

I am also concerned that the Statement of Heritage Impact asserts that the laneway building ‘is in 

keeping with the scale of No. 165-167 Victoria Street as recommended by the City of Sydney’. This is 

not, in my reading, an accurate characterisation of Council’s pre-DA advice (PDA/2025/182). That 

advice stated only that a single-level link addition, sitting near the height of the existing roller door 

structure, might be considered – not a three-storey pavilion matching the height of a five-storey 

Interwar apartment building. We ask Council to look closely at whether the scale now proposed is 

consistent with what was actually conveyed at pre-lodgement stage, rather than the applicant’s 

characterisation of it. 
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4. The rooftop terrace over the pavilion is contrary to the DCP and will increase overlooking 

Clause 4.1.4.4(3) of the Sydney DCP 2012 states that the roof of a pavilion addition is not to 

accommodate a roof terrace or usable open space. The application proposes exactly this – a roof 

terrace above the pavilion addition, directly adjacent to my building. The privacy screen proposed 

along the northern boundary does not, in my submission, adequately address the elevated sightlines 

and additional overlooking that a roof-level terrace at this height and this proximity will create for the 

apartments at 165-167 Victoria Street. 

We note that the Statement of Heritage Impact seeks to justify the roof terrace on the basis that roof 

terraces have been introduced at several neighbouring terraces, including Nos. 157, 159, 161 and 165 

Victoria Street. That is, at most, an argument about heritage character and streetscape consistency; it 

is not an answer to clause 4.1.4.4(3) of the DCP, which prohibits a roof terrace on a pavilion addition 

specifically, nor to the amenity and overlooking impacts on my building that a roof-level terrace in this 

location will create. Heritage character and residential amenity are separate assessment criteria, and 

consistency with the former should not be treated as satisfying the latter. 

5. Loss of solar access and views to adjoining apartments 

The additional height and bulk of the rear built form will overshadow the north-facing windows of the 

apartments at 165-167 Victoria Street, including units 4, 8 and 14. We note that Council’s own pre-DA 

advice specifically identified that the adjoining impacted dwellings are studio apartments whose only 

windows face this boundary, and that the adverse amenity impact on units 4, 8 and (to a lesser extent) 

14 was “very unlikely to be supported,” particularly given the floor space ratio non-compliance. 

While clause 4.1.3.1(5) of the DCP generally permits overshadowing of windows facing side 

boundaries, this general permission should not be applied mechanically where Council’s own detailed 

pre-DA assessment has already identified an unacceptable amenity outcome for these specific, light-

starved dwellings. This violates the core amenity protections of the Sydney DCP 2012, which mandates 

a minimum of 2 hours of direct mid-winter sunlight. Where existing solar access is already limited, 

planning principles dictate that any further reduction must be rigorously minimized. Reducing an 

adjoining dwelling’s sunlight to practically zero hours is an unreasonable and unacceptable impact.  

We therefore believe that the loss of solar access to these units’ only windows should be given 

significant weight in the assessment of this application. 

The applicant’s own Statement of Heritage Impact also acknowledges, in terms, that the proposed 

three-storey link will block views from the northern units of No. 165 Victoria Street. The report seeks 

to dismiss this on the basis that these are not ‘public domain’ views and are therefore of lesser heritage 

significance. That may be a valid observation for the purposes of assessing streetscape and heritage 

setting, but it is not an answer to the separate question of residential amenity for the affected 

occupants. The loss of outlook and views experienced by residents inside their own homes is a real 

amenity impact that should be assessed on its own terms under the residential amenity provisions of 

the DCP, not discounted because the view happens not to be visible from the street. 

This is consistent with the Statement of Heritage Impact's own stated methodology, which describes 

itself as "a merit-based assessment" that "does not consider compliance or otherwise with numerical 

controls unless non-compliance will result in an adverse heritage impact." On its own terms, therefore, 

that report does not purport to assess, and cannot substitute for, a proper assessment of the 

residential amenity impacts of the proposal under the DCP. 
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6. Deep soil provision is deficient 

The proposal provides only 11% (16m²) deep soil area, against the DCP requirement of a minimum 15% 

(21.81m²) for a site of this size. This shortfall is symptomatic of the overall overdevelopment of the site 

and reduces the capacity for on-site stormwater absorption, canopy cover and heat mitigation for a 

development that is already over the permitted floor space ratio. 

We note that the Statement of Heritage Impact confirms the proposed deep soil courtyard between 

the existing dwelling and the pavilion addition is intended primarily to accommodate the site's existing 

frangipani tree, transplanted from its current position in the rear yard. The genuine, unencumbered 

deep soil provision available to the site is therefore likely to be smaller in practice than the bare 

percentage figures suggest, further underscoring the overdevelopment of this small site. 

7. Cumulative impact 

Taken individually, several of the above departures from the development standards and DCP controls 

might be capable of justification. Taken together – a proposed 21% FSR overshoot, the loss of two 

dwellings, a laneway pavilion more than double the anticipated height, a roof terrace expressly 

discouraged by the DCP, and a deep soil shortfall – they represent a cumulative overdevelopment of a 

heritage-constrained site that will materially reduce the amenity of neighbouring residents. 

Conclusion and request 

For the reasons set out above, I request that Council refuse the application in its current form. In the 

alternative, I request that Council require the application to be amended to substantially reduce the 

floor space ratio, retain at least two of the three existing dwellings (consistent with clause 7.36), reduce 

the height and bulk of the rear pavilion to align with the DCP laneway controls, remove the roof terrace 

over the pavilion, and provide compliant deep soil area – consistent with the built form previously 

approved under D/2022/686 and with Council’s own pre-DA advice (PDA/2025/182). 

 

Yours faithfully, 

Luke Bowen 

Managing Director 

Sky Living Strata 
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· Requested Condition of Consent: Should Council be minded to approve the roof terrace, a strict 
condition of consent must be imposed requiring a minimum 1.8-meter high fixed, opaque privacy 
screen along the southern boundary facing 165 Victoria Street to prevent direct overlooking.

3. Structural Integrity & Party Wall Protection

Given the age and terrace-style building fabric along Victoria Street, major internal alterations across 
four levels—including structural modifications, lift core installation, and lower ground works—pose 
structural risks to the shared party wall and building stability.

· Requested Condition of Consent: A comprehensive pre-construction Dilapidation Report of 165 Vic-
toria Street must be undertaken by an independent, qualified structural engineer at the applicant's 
expense prior to the issue of any Construction Certificate, followed by a post-construction inspec-
tion.

4. Construction Traffic & Amenity Management

The proposed works represent an estimated project value of $1,720,000, requiring extensive demolition,
structural work, and trades access via Hourigan Lane over an extended construction timeline.

· Impact on 165 Victoria Street: Significant potential for noise, vibration, dust, and traffic congestion 
affecting tenancy retention and quiet enjoyment.

· Requested Condition of Consent: Council must require a detailed Construction Environmental & 
Traffic Management Plan (CTMP) specifying strict construction hours, dust suppression measures, 
and noise management to ensure rear access along Hourigan Lane remains unobstructed.

Conclusion

I trust Council will carefully consider the impacts on the adjoining residence at 165 Victoria Street. I re-
quest to be kept informed of any amended plans, public hearing dates, or final assessment determina-
tions regarding DA D/2026/650.

Yours sincerely,

Owner, 165 Victoria Street, Potts Point NSW 2011
Email: 
Phone: 
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From: Unit 16 Paul Nathan 

Sent on: Tuesday, August 4, 2026 5:25:41 PM
To: dasubmissions@cityofsydney.nsw.gov.au
Subject: Submission - D/2026/650 - 163 Victoria Street POTTS POINT NSW 2011 - Attention Kaitlin McCaffery
  

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Dear Kaitlin.

I object to the DA proposal D/2026/650 because the proposed dwelling would be built directly against the side of our
building.

If our building ever requires repairs or maintenance to the side wall, it would not be possible to carry out that work due
to the lack of access created by the proposed development. This raises significant concerns about the ongoing
maintenance and preservation of our property.

For these reasons, we object to the proposal.

Regards,

Paul & Kathy Nathan

 
Paul Simon Nathan 

16/165-167 Victoria Street
Potts Point 
NSW 2011

T: Paul - 
E: 

 
Paul Simon Nathan 
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16/165-167 Victoria Street
Potts Point 
NSW 2011

T: 
E: 
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From: Planning Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au> on behalf of Planning
Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au> <Planning Systems Admin
<planningsystemsadmin@cityofsydney.nsw.gov.au>>

Sent on: Wednesday, August 12, 2026 3:32:35 PM
To: DASubmissions <DASubmissions@cityofsydney.nsw.gov.au>
Subject: Objection to Development Application D/2026/650 – 163 Victoria Street, Potts Point
  

 
 
From: Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au> 
Sent: Wednesday, 12 August 2026 3:24 PM
To: Planning Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au>
Subject: FW: TRIM CM: Objection to Development Application D/2026/650 – 163 Victoria Street, Potts Point
 
Hi Team,
 
Could you please register this submission.
 
Kind regards
 
Kaitlin McCaffery (she/her)
Specialist Planner
Planning Assessments

Telephone: +612 9246 7240
cityofsydney.nsw.gov.au

The City of Sydney acknowledges the Gadigal of the 
​Eora nation as the Traditional Custodians of our local area.

 
 
 
From: Mikel Crawley > 
Sent: Saturday, 8 August 2026 11:48 PM
To: Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au>
Subject: TRIM CM: Objection to Development Application D/2026/650 – 163 Victoria Street, Potts Point
 

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Attn: City of Sydney Local Planning Panel
 
I want to write to again object to the proposal put forward for the development of 163 Victoria St, Potts
Point, for the same reasons, twice previously, that saw the proposals rejected.
 
The two previous rejections were for;
* D/2024/204
* RD/2011/1505/A
 
 

This development represents a complete overdevelopment of the site with the building being
extended to the height of the current frontage and to the back boundary of the land.
 95
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Directly impacting to the building of my residence, 165 Victoria St Potts Point, the development
will completely cover one side of the building, with the proposed development providing plans
for a building up to the height of of the current frontage extending to the back of the block.  This
will mean that appartments on the south side of the building (165 Victoria St) will loose all
available sunlight and airflow.  
There are appartments on the south side of the building, including my own, that only has
external wall on the south side of the building, so there will be no other available natural light,
for appartments that are small studio appartments with no balcony, making them largely
inhabitable. 
This will also significantly impact he the value of the building as a whole, more significantly for
the appartments on the south side of the building.
 
For the apartments at the back of the building, there will be further impact from the additional
structure to the roof of 90 Brougham lane reducing light, as well as additional noise with
Hourigan lane providing the access for 6 additional car spaces. 
 
As a testament to the unacceptable development proposed for the reasons outlined within this
objection directly negatively impacting the south side of 165 Victoria St, Potts Point, City of
Sydney council already rejected twice similar development submitted in 2012:- RD/2011/1505/A,
 and D/2024/204  in 2024,
which created the same negative impact as the current DA now being reviewed.  This rejections in 2012 was made
after significant consideration, consultations, as well as site visits in order to see the direct impact on the residents
living in the building. 
 
I request this current DA submission is considered with the same understanding of impact and seriousness in order to
maintain an acceptable way of living for the residents in the Crosspoint building, 165 Victoria St, Potts Point, and is
rejected.

 
Many Thanks,
Mikel Crawley
11/165 Victoria St, Potts Point.
 
 
 
 
 

Begin forwarded message:
 
From: Mikel Crawley < >
Subject: Submission - D/2024/204 - 169 Victoria Street POTTS POINT NSW 2011 -
Attention Rebecca Gordon
Date: 29 April 2024 at 11:57:39 pm AEST
To: dasubmissions@cityofsydney.nsw.gov.au
 
Attn:  City of Sydney Local Planning Panel
 
 
I want to write to you stating my OBJECTION to the Submission D/2024/204 - 169 Victoria
Street POTTS POINT NSW 2011.
 
This development represents a complete overdevelopment of the site with the building being
extended to the height of the current frontage and to the back boundary of the land.
 
Directly impacting to the building of my residence, 165 Victoria St Potts Point, the development
will completely cover one side of the building, with the proposed development providing plans
for a building up to the height of of the current frontage extending to the back of the block.  This
will mean that appartments on the south side of the building (165 Victoria St) will loose all96
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available sunlight and airflow.  
There are appartments on the south side of the building, including my own, that only has
external wall on the south side of the building, so there will be no other available natural light,
for appartments that are small studio appartments with no balcony, making them largely
inhabitable. 
This will also significantly impact he the value of the building as a whole, more significantly for
the appartments on the south side of the building.
 
For the apartments at the back of the building, there will be further impact from the additional
structure to the roof of 90 Brougham lane reducing light, as well as additional noise with
Hourigan lane providing the access for 6 additional car spaces. 
 
As a testament to the unacceptable development proposed for the reasons outlined within this
objection directly negatively impacting the south side of 165 Victoria St, Potts Point, City of
Sydney council already rejected a development submitted in 2012:- RD/2011/1505/A,  which created
the same negative impact as the current DA now being reviewed.  This rejections in 2012 was made after significant
consideration, consultations, as well as site visits in order to see the direct impact on the residents living in the
building. 
 
I request this current DA submission is considered with the same understanding of impact and seriousness in order to
maintain an acceptable way of living for the residents in the Crosspoint building, 165 Victoria St, Potts Point, and is
rejected.
 

 
Many Thanks,
Mikel Crawley.
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From: Planning Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au> on behalf of Planning
Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au> <Planning Systems Admin
<planningsystemsadmin@cityofsydney.nsw.gov.au>>

Sent on: Wednesday, August 12, 2026 3:32:35 PM
To: DASubmissions <DASubmissions@cityofsydney.nsw.gov.au>
Subject: Objection to Development Application D/2026/650 – 163 Victoria Street, Potts Point
  

 
 
From: Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au> 
Sent: Wednesday, 12 August 2026 3:24 PM
To: Planning Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au>
Subject: FW: TRIM CM: Objection to Development Application D/2026/650 – 163 Victoria Street, Potts Point
 
Hi Team,
 
Could you please register this submission.
 
Kind regards
 
Kaitlin McCaffery (she/her)
Specialist Planner
Planning Assessments

Telephone: +612 9246 7240
cityofsydney.nsw.gov.au

The City of Sydney acknowledges the Gadigal of the 
​Eora nation as the Traditional Custodians of our local area.

 
 
 
From: Mikel Crawley <  
Sent: Saturday, 8 August 2026 11:48 PM
To: Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au>
Subject: TRIM CM: Objection to Development Application D/2026/650 – 163 Victoria Street, Potts Point
 

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Attn: City of Sydney Local Planning Panel
 
I want to write to again object to the proposal put forward for the development of 163 Victoria St, Potts
Point, for the same reasons, twice previously, that saw the proposals rejected.
 
The two previous rejections were for;
* D/2024/204
* RD/2011/1505/A
 
 

This development represents a complete overdevelopment of the site with the building being
extended to the height of the current frontage and to the back boundary of the land.
 

CITY OF SYDNEY e 
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Directly impacting to the building of my residence, 165 Victoria St Potts Point, the development
will completely cover one side of the building, with the proposed development providing plans
for a building up to the height of of the current frontage extending to the back of the block.  This
will mean that appartments on the south side of the building (165 Victoria St) will loose all
available sunlight and airflow.  
There are appartments on the south side of the building, including my own, that only has
external wall on the south side of the building, so there will be no other available natural light,
for appartments that are small studio appartments with no balcony, making them largely
inhabitable. 
This will also significantly impact he the value of the building as a whole, more significantly for
the appartments on the south side of the building.
 
For the apartments at the back of the building, there will be further impact from the additional
structure to the roof of 90 Brougham lane reducing light, as well as additional noise with
Hourigan lane providing the access for 6 additional car spaces. 
 
As a testament to the unacceptable development proposed for the reasons outlined within this
objection directly negatively impacting the south side of 165 Victoria St, Potts Point, City of
Sydney council already rejected twice similar development submitted in 2012:- RD/2011/1505/A,
 and D/2024/204  in 2024,
which created the same negative impact as the current DA now being reviewed.  This rejections in 2012 was made
after significant consideration, consultations, as well as site visits in order to see the direct impact on the residents
living in the building. 
 
I request this current DA submission is considered with the same understanding of impact and seriousness in order to
maintain an acceptable way of living for the residents in the Crosspoint building, 165 Victoria St, Potts Point, and is
rejected.

 
Many Thanks,
Mikel Crawley
11/165 Victoria St, Potts Point.
 
 
 
 
 

Begin forwarded message:
 
From: Mikel Crawley <
Subject: Submission - D/2024/204 - 169 Victoria Street POTTS POINT NSW 2011 -
Attention Rebecca Gordon
Date: 29 April 2024 at 11:57:39 pm AEST
To: dasubmissions@cityofsydney.nsw.gov.au
 
Attn:  City of Sydney Local Planning Panel
 
 
I want to write to you stating my OBJECTION to the Submission D/2024/204 - 169 Victoria
Street POTTS POINT NSW 2011.
 
This development represents a complete overdevelopment of the site with the building being
extended to the height of the current frontage and to the back boundary of the land.
 
Directly impacting to the building of my residence, 165 Victoria St Potts Point, the development
will completely cover one side of the building, with the proposed development providing plans
for a building up to the height of of the current frontage extending to the back of the block.  This
will mean that appartments on the south side of the building (165 Victoria St) will loose all99
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available sunlight and airflow.  
There are appartments on the south side of the building, including my own, that only has
external wall on the south side of the building, so there will be no other available natural light,
for appartments that are small studio appartments with no balcony, making them largely
inhabitable. 
This will also significantly impact he the value of the building as a whole, more significantly for
the appartments on the south side of the building.
 
For the apartments at the back of the building, there will be further impact from the additional
structure to the roof of 90 Brougham lane reducing light, as well as additional noise with
Hourigan lane providing the access for 6 additional car spaces. 
 
As a testament to the unacceptable development proposed for the reasons outlined within this
objection directly negatively impacting the south side of 165 Victoria St, Potts Point, City of
Sydney council already rejected a development submitted in 2012:- RD/2011/1505/A,  which created
the same negative impact as the current DA now being reviewed.  This rejections in 2012 was made after significant
consideration, consultations, as well as site visits in order to see the direct impact on the residents living in the
building. 
 
I request this current DA submission is considered with the same understanding of impact and seriousness in order to
maintain an acceptable way of living for the residents in the Crosspoint building, 165 Victoria St, Potts Point, and is
rejected.
 

 
Many Thanks,
Mikel Crawley.
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From: Planning Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au> on behalf of Planning
Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au> <Planning Systems Admin
<planningsystemsadmin@cityofsydney.nsw.gov.au>>

Sent on: Monday, August 24, 2026 2:22:36 PM
To: DASubmissions <DASubmissions@cityofsydney.nsw.gov.au>
Subject: FW: D/2026/650 Address: 163 Victoria Street POTTS POINT NSW 2011
  

 
 
 
From:  <  
Sent: Saturday, 22 August 2026 6:45 PM
To: Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au>
Subject: D/2026/650 Address: 163 Victoria Street POTTS POINT NSW 2011
 

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Dear Ms McCaffery,
 
We refer to the above DA and write as next-door neighbours, being the owners and residents (with family)
at 161 Victoria St.
 
We did not receive any notification whatsoever of the DA despite being the next-door neighbours.
 
We only learned of the planned works today.
 
On a superficial view of the architectural plans on your website, this email serves to notify you thatwe
strongly object to the DA and will, after having reviewed the documents more fully, write in more detail.
 
For the moment, suffice it to say, the description "Alterations and additions to existing residential flat
building and change of use to single dwelling" is disingenuous and misleading. It represents a MASSIVE
change to the DA lodged in 2022 (D/2022/686) which, incidentally, we supported.
 
Please feel free to call at your convenience.
 
Yours sincerely,
Les Schmalzbach & Samantha Tidbeck
161 Victoria St, Potts Point
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From: Planning Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au> on behalf of Planning
Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au> <Planning Systems Admin
<planningsystemsadmin@cityofsydney.nsw.gov.au>>

Sent on: Monday, September 7, 2026 2:33:43 PM
To: DASubmissions <DASubmissions@cityofsydney.nsw.gov.au>
Subject: FW: DA D/2026/650
Attachments: DA objection Isla Tooth.docx (14.4 KB)
  

 
 
From: Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au> 
Sent: Monday, 7 September 2026 1:45 PM
To: Planning Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au>
Subject: FW: DA D/2026/650
 
Hi team,
 
Can you please register this submission in TRIM.
 
Kind regards
 
Kaitlin McCaffery (she/her)
Specialist Planner
Planning Assessments

Telephone: +612 9246 7240
cityofsydney.nsw.gov.au

The City of Sydney acknowledges the Gadigal of the 
​Eora nation as the Traditional Custodians of our local area.

 
 
 
From:  <  
Sent: Monday, 7 September 2026 11:29 AM
To: Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au>
Subject: DA D/2026/650
 

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Please find attached my letter of objection to the proposed developments at 163 Victoria Street Potts Point.
Thank you for considering my comments on these plans.
 
Regards
Isla
 
Isla Tooth
Funeral Celebrant
88 Brougham St
POTTS POINT 2011
 
Ph 
Mob 
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88 Brougham St

POTTS POINT 2011

Kaitlin McCaffery 

Town Planner

City of Sydney

7th September 2026

Having only just been made aware of this DA I would like to lodge an objection to the proposed 
plans for the extension of the house at 

163 Victoria Street Potts Point

DA D/2026/650

My house (where I have lived for 40  years) is across Hourigan Lane from this property. It will have 
closer and more direct view into my home than the flats at 165 Victoria Street. There will be 
potential noise from the roof top terrace (The noise from balcony /terrace is already bad from 159 
as they were allowed to extend right up to the lane.)

There is also potential for Western sun to be bouncing off the proposed windows. We should be 
keeping more backyards as green spaces and relief from hard surfaces and increasing heat. We have 
lost more greenery and space with development behind the Piccadilly Hotel which is significantly 
increasing the built space in this pocket of Potts Point.

I understand the need for increasing density in the city but this property has gone from being 3 flats 
to one house to accommodate one family. This extension is not about housing more people. 

Please consider all these factors when assessing the proposed plans.

Your sincerely

Isla Tooth

Ph
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From: Melinda Futcher <MFutcher@cityofsydney.nsw.gov.au> on behalf of Planning Systems Admin
<planningsystemsadmin@cityofsydney.nsw.gov.au> <Planning Systems Admin
<planningsystemsadmin@cityofsydney.nsw.gov.au>>

Sent on: Tuesday, September 15, 2026 1:41:45 PM
To: DASubmissions <DASubmissions@cityofsydney.nsw.gov.au>
Subject: FW: Objection to DA D/2026/650 @ 163 Victoria St, Potts Point
Attachments: OBJECTION to 163 DEVELOPMENT PROPOSAL - 11 September 2026.pdf (3.26 MB)
  

 
 
From: Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au> 
Sent: Tuesday, 15 September 2026 1:28 PM
To: Planning Systems Admin <planningsystemsadmin@cityofsydney.nsw.gov.au>
Subject: FW: Objection to DA D/2026/650 @ 163 Victoria St, Potts Point
 
Hi team,
 
Could you please register this objection.
 
Kind regards
 
Kaitlin McCaffery (she/her)
Specialist Planner
Planning Assessments

Telephone: +612 9246 7240
cityofsydney.nsw.gov.au

The City of Sydney acknowledges the Gadigal of the 
​Eora nation as the Traditional Custodians of our local area.

 
 
 
From:  <  
Sent: Friday, 11 September 2026 6:22 PM
To: Michael Soo <MSoo@cityofsydney.nsw.gov.au>; Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au>
Cc: Samantha Tidbeck <  
Subject: Objection to DA D/2026/650 @ 163 Victoria St, Potts Point
 

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Hi Kaitlin & Michael,
 
Attached please find our detailed objection to the proposed development next door at 163 Victoria St, Potts
Point.
 
Would you kindly acknowledge receipt and advise when we will be able to address the Planning
Committee.
 
Kind regards,
Les Schmalzbach
 
att x 1
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On Tue Sep 01 2026 <  wrote:
---------- Original Message ----------
Hi Kaitlin & Michael,
 
Thank you for your time today.
 
To summarise our meeting, in brief:
 - we are not opposed to renovation of the existing building at 163 Victoria St;
 - we have serious objections to the proposed extensions/additions;
 - we will provide a written, detailed, documented submission to Council, hopefully by the end
of next week.
 
Kind regards,
Les Schmalzbach
 
 

On Tue Aug 25 2026 Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au>
wrote:
---------- Original Message ----------
 
In person meeting to be held at Town Hall House, 456 Kent Street, Sydney. Please
sign in at level 1 concierge and we will escort you to the conference room.

 

 
 

 

_________________________________________________________________
______________________________ This email and any files transmitted with it
are intended solely for the use of the addressee(s) and may contain information that
is confidential or subject to legal privilege. If you receive this email and you are not
the addressee (or responsible for delivery of the email to the addressee), please
note that any copying, distribution or use of this email is prohibited and as such,
please disregard the contents of the email, delete the email and notify the sender
immediately.
_________________________________________________________________
______________________________
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OBJECTION to PROPOSED DEVELOPMENT  
Response to a Development Application 

Submitted via the NSW Planning Portal to City of Sydney Council  
D/2026/650, 

for Alterations + Additions to an Attached Dwelling at  

163 VICTORIA STREET, POTTS POINT, NSW 2011 
 

 

Submission on behalf  o f  the  owners and occupants  of  161  Victoria  Street  

Revision:  Fina l  submission  

Prepared for :  Les  Schmalzbach  & Samantha  Tidbeck  

Prepared by :  Ruper t  Ansted,  B.Sc (EnvDsgn) ,  B.Arch  

Date:   11.Sep.2026  
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EXECUTIVE SUMMARY 

This submission  is  made on by  and on behalf  of the owners and  occupan ts  of  161 Vic tor ia  Stree t ,  Pot ts  
Poin t ,  the proper ty  immedia te ly ad join ing the  subjec t  s i t e  to  the  nor th,  to  formal ly  objec t  to  the 
development proposed  a t  No.163 in  i t s present  form.  

We do not  object  to  the  reasonable  renovation or redevelopment of  No.163.  The object ion concerns 
the  part icu lar sca le ,  he ight,  intens ity  and conf iguration of  the  proposed  rear development,  
compris ing a  three-storey  pav il ion,  three- storey  connecting  e lement and e levated  31m²  roof  
terrace .  

The proposal  shou ld  be  refused or  subs tan tia l ly  redesigned on  the fo llowing  grounds,  whic h are 
descr ibed in  de ta i l  be low:  

1.  Excess ive sca le  and bu lk — the  three- s torey pavil ion and three-s torey l ink  do  not provide  the 
low-scale,  subord inate  r ear  development contemplated  by  Sydney DCP 2012;  

2 .  Prohib i ted  pavi l ion roof terrace  — Sydney DCP 2012 cl  4 .1 .4 .4(3)  expressly provides  tha t  the  
roof  of  a  pav i l ion add it i on  is  not  to  accommoda te a  roof  terrace o r  usable open space ;  

3 .  Unacceptable  pr ivacy impacts  — the proposal  crea tes  new e levated  s ight l ines  toward  No.161  
from the  roof t errace ,  pavil ion  windows and  windows/openings  with in the  three-s torey  l ink;  

4 .  Increased  enc losure  and  loss  of  out look,  vi sible  sky  and  spat ia l  separa tion — subs tan tia l  new  
build ing  mass is  int roduced in to the immediate  foreground of  occupied  a reas of  No .161;  

5 .  Adverse heri t age  re la t ionship  — the  proposed  rear  development does  not  remain  subord ina te  
to  the principa l  te rrace building  and mater ia l ly  compresses the  set t ing  of  ad jo ining her i tage  
i tem No.161 ;  

6 .  Floor  space  ra t io  (c lause  4.6) ,  unjust i f i ed 21% FSR exceedance  — the appl ica tion  seek s 
approximate ly 47.1m² of  GFA above the  applicable  deve lopment  s tandard  and  has no t  
demons tra ted that  the r esu l t ing deve lopmen t intensi ty  produces  an  acceptab le  s i t e-specif ic  
ou tcome;  

7 .  Inadequate informat ion concern ing excavat ion  and shared-boundary works — no si te -spec if ic  
s tructural  or  geotechnical  repor t s have been  ide ntif ied  in  the app licat ion  mater ia l .  

These impact s a re in terre lated  and  should  a lso  be  assessed cumulatively  under s4.15  of  the  
Environmenta l  P lann ing  and  Assessment  Ac t 1979.  

In  addi t ion,  we provide  a  brief  appendix  out l ining the  negat ive e ffec ts  of  this proposa l  on othe r,  
ne igbour ing  proper t ies .  
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THE DEVELOPMENT MUST BE ASSESSED AS A WHOLE 

A centra l  problem wi th  the appl ica t ion  is tha t  d ifferent  componen ts  are jus t if ied independent ly  by 
reference to  di fferent  su rrounding examples.  

The three- storey  rear  fo rm i s  ju st if ied  by  reference to  No.159 and  the  substant ial ly  la rger  bui ld ing  a t  
No.165. Ex is t ing roof  te r races  are r el ied  upon  to  ju st ify  the proposed  roof  te rrace .  The three -s torey 
l ink is  sa id to  be  low scale  because  port ions  of i ts  roof  are s loping  or  sk i l l ion.  

Those  proposit ions do not  adequate ly  address  the  phys ica l  ou tcome  of  the  deve lopmen t  as  a  who le .  

The app l icant ' s  Heri tage  Impact  Sta tement  i tsel f  descr ibes  the  pav il ion  and  l ink  as  three s toreys  and  
says  that  they “modula te” between No.161  and the substant ia l ly  la rger  No.165.   

The proposal  in stead in troduces  a  substan t ia l  th ree -s torey  rear  bui ld ing , a  three- storey conne ction  
back to  the  pr imary  s t ructure ,  an  e levated  recrea tional  te rrace and  substantia l  pr ivacy  screening  in to  
an  area  wh ich present ly  provides  separat ion  be tween bu ild ings of  markedly  d i fferent  sc ale .  

The cumula t ive  ef fec t  i s  an  unaccep table  p lanning  outcome.  

[ FIG URE 01  — E XIST IN G SPAT I AL RE L ATI O NS HIP /  PRO POSE D O CCU PATIO N ]  
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OBECTION GROUND 1: EXCESSIVE SCALE AND BULK 

Relevant  contro ls :  Sydney  DCP 2012 ss4 .1 .4 and  4 .1 .4.4(2) .  

Sydney  DCP 2012 cl  4 .1 . 4 .4(2)  requires  the e lement l inking a pav il ion addi t ion  to  the exis t ing  bu ilding  
to  be “of  low sca le”  and  minimise i t s  impact .  

Appl icant’s  posi t ion  

The app licant  acknowledges th is r equirement  but  s tates  tha t  the par t i al  s loping  and sk il l ion  roof  forms 
“ensure  the l ink is  o f  a  l ow sca le.”   

Object ion  

We d isagree.  

The proposed l ink  is  a  th ree-s torey  occupied connect ing s truc ture .  I ts  sca le  is  de termined by i t s  ac tua l  
he ight ,  volume and rela t ionsh ip to  sur rounding build ings,  not  mere ly  by the  shape  of  par t  o f  i t s  roof.  

A sloping or  sk i l l ion roof  does  not  conver t  a  th ree-s torey s tructu re in to a  low-scale  l ink.  

The rear  pav il ion  i s  s imi lar ly  substant ial .  Al though descr ibed  as a  pav il ion  addit ion,  i t  no  longer  r eads  
as a  subordina te rear  element  when cons idered  in  three  d imensions.  

The submit ted  sect ions  ident ify  successive  pav i l ion  f loo r- to- f loor  heights  of  approximately  3.38m, 
3.00m and 3.52m, with the e levated  roof terrace and  privacy screen above.   

The generous upper  ver t ica l  dimension  is  par t ic ular ly  s ign if ican t  because  i t  d ir ec t ly  ra ises :  

the  overal l  rear  bu i lding  envelope;  
the  roof  terrace ;  
the  pr ivacy sc reen ing; a nd 
the  amount  of  bu il t  form experienced  from No.161. 

The resu l t ing pav il ion / l ink  ar rangement  i s substant ial ly  more dominant  than the low-scale  rear  
rela t ionship  contempla ted by  the pavi l ion prov is ions.  

We submi t  the proposa l does  no t  sat is fy  c l  4 .1 .4 .4(2).  

[ FIG URE 02  — PAV IL IO N /  L IN K VE RTIC AL S ECT IO N + RELAT IVE HE IGH T S]  
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OBJECTION GROUND 2:  PROHIBITED PAVILION ROOF TERRACE 

Relevant  contro l :  Sydne y DCP 2012  c l  4 .1 .4 .4(3) .  

The re levant prov is ion i s  c lear :  

“The roof of  a  pavi l ion addit ion is  no t  to  accommodate a  roof  ter race o r  useable  open  space.”  

The app licant  never the less proposes  approximately 31m²  of  usabl e open space on the pavi l ion  roof .   

The appl icant  a l so iden ti f ie s a  compliant  16m²  lower- leve l  pr iva te open  space  area ,  sa t i sfy ing  the 
s tated  min imum pr iva te-open-space requiremen t.   

The e levated  roof ter race is  therefore add it ional  r ecreat ional  space ra ther  than  space  requ ired  to  
achieve  the minimum provis ion.  

Appl icant ' s  compara tor  argument  

The app licant  re l ies  upon ex ist ing  roo f t errace s a t  Nos.159 and  161,  amongst  others ,  a s ev ide nce that  
the  proposed ter race is  consi s ten t  with the a rea.  The HIS express ly r el ie s  upon those  ter races.   

That  compar ison  i s  not  persuasive .  

We advise  tha t  the t er races a t  Nos.159  and 161 have ex isted  cer ta inly  for  more than  35 years  and 
substan t ial ly  predate  Sydney DCP 2012.  

More  important ly,  the ir  physica l  relat ionships are  mater ial ly  di fferent .  

The No.159 t errace is  approximate ly  2.1m below the proposed No.163  roo f terrace ,  based  on  our  sca led  
comparison of  the avai lable  drawings.  I t s  rear  deve lopmen t remains  v isual ly  subordinate  to  the 
pr inc ipal  t e r race bui ld ing  and the  te r race i t se l f i s substant ia l ly  cont a ined  wi th in  the surrounding 
build ing  form.  

The ex i st ing te rrace  at  No.161 l ikewise does  not  crea te  the  same  elevated  and d irect  over looking 
rela t ionship  with  adjo in ing res iden tia l  p roper ty.  

By con tras t ,  the proposed No.163 terrace:  

  si t s  above  a substan tial  three-s torey  rear  pav il ion ;   

  is  pos it ioned  a t  a  ma ter ia l ly  h igher  and more  exposed  leve l;   

  crea tes a  new e levated recrea tional  inter face  immedia te ly beside No .161 ; and   

  requires substant ia l  p r ivacy sc reening  because  o f  tha t  re la t ionship.   

The fac t  that  older  roof  t er races  ex ist  e ls ewhere does no t  demonstra te  tha t  th is  te r race ,  in  th is  pos it ion  
and at  th is level ,  ach ieves  the curren t  con trol .  

We submi t  the departure  from c l  4 .1 .4 .4(3)  i s no t  ju s t i f ied.  
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[ FI GUR E 03  —  RO OF T ERR ACE C OM PAR I SON :  NOS. 15 9  /  16 1  /  PR OPOSE D 16 3]  

 
 
  

Oo 
~ 

112



OBJECTION to PROPOSED DEVELOPMENT @ 163 VICTORIA STREET 

Page | 7                                     OCTAVIUS 

 

OBJECTION GROUND 3:  UNACCEPTABLE PRIVACY IMPACTS 

Relevant  contro l :  Sydne y DCP 2012  c l  4 .1 .3 .6 .  

The proposal  c reates mult ip le  new e levated viewing  re lat ionships wi th  No.161.  

These ar ise from:  

a .  the e levated roof t errace ;  

b .  windows/open ings  with in  the r ear  pavi l ion;  and  

c .  windows/open ings  with in  the three- storey connect ing  element .  

The appl icant’s  pr ivacy assessmen t pr incipa lly  re l ies  upon or ien ta t ion of openings and  a pr ivacy  screen  
a long  the northern boundary  of  the roof  ter race.  

The SEE a lso s tates  tha t  the  thre e-s torey  l ink ass is ts  in  reducing over looking  from No .165 in to the 
proposed dwel l ing .  Tha t  does not  address  the  separate  quest ion  of  over looking f rom the proposed 
development toward No .161.  

The appl ican t  has there fore  not  adequa te ly  demonstra ted the actua l  s igh tl ine re lat ionsh ips  be tween 
these  new e levated  openings / recrea t ional  areas  and  the exi st ing occupied  rooms and ex ternal  areas  of  
No.161.  

The submi tted document s a l so appear  inconsis tent  as to  the proposed  no rthern  pr ivacy-screen  he ight,  
va riously  ind icat ing approximately  1.5m, 1 .6m and 1.65m.  

Increasing  screen ing does not  necessari ly  reso lve the p lann ing problem.  

A more  subs tan tia l  screen may reduce d irec t  overlooking  but  wi l l  s imu ltaneous ly  increase :  

visual  bu lk ;  
enclosure ;  
obstruct ion;  and  
loss of  v i s ib le  sky.  

The fundamenta l  is sue  i s  the e levat ion  and  loca t ion of the roof  te rrace i t se lf .  

The submi t ted  drawing set  a lso  does  not  contain a  dedica ted northern  elevat ion  showing the proposal  
di rec tly  in  r ela t ion  to  No.161,  desp i te  th is be ing the pr inc ipal  e levat ion at  which pr ivacy and  buil t -
form impacts  ar i se.  

The app licat ion has  not  demons tra ted  that  reasonable v i sual  privacy  to  No.161 wil l  be  main ta ined.  

We asser t  i t  wi l l  not  mainta in reasonable privacy.  

See  fo l lowing s ightl ines .  
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[ FI GUR E 04 A +  04 B—  VISU AL PR IVACY /  NE W E LEVATE D SI GH TLI NE  R ELATI ON SHI PS]  

 
Le v e l  2  En t ry /G rou nd  F lo o r  

 
Le v e l  3  Be droom  +  B a th r oo m 
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OBJECTION GROUND 4:  ENCLOSURE, OUTLOOK, VISIBLE SKY, SPATIAL SEPARATION 

Relevant  considerat ions :  Environmenta l  Planning  and  Asse ssment  Act  1979,  s4 .15(1)(b)  and  (c) ;  
Tenaci ty  Consul t ing  Pty Ltd v  Warr ingah Counc i l  [2004] NSWLEC 140.  

The proposal  would ma ter ia l ly  al ter  the ou tlook  presently  enjoyed from No.161 Vic toria  St ree t .  

This objec t ion  does not  asser t  a  propr ie tary  r igh t  to  re ta in  a l l  ex i s t ing views across No.163.  The issue  
is  whether  the  scale  and configura t ion of  the  proposed  deve lopmen t produces  a  reasonable  view-
shar ing and  res ident ia l  amenity  outcome.  

The pr inc ipa l  impac t  is  no t  s imp ly  the removal of  a  par t icu lar d istan t  ob jec t  o r  skyl ine view.  I t  is  the  
in t roduc tion  of  a  substant ia l  three -s torey  bui ld ing form into  the  immediate  foreground of  No.161, 
substan t ial ly  reducing v i sual  depth and  v i sib le  sky and  increasing  the  sense of enclosure  from occupied 
areas  of  the dwell ing .  

The impac t i s  par t icular ly  sign i fican t  from Level 2  — En try /  Ground /  Living  Level ,  which  con tains  
the  pr incipa l  l iv ing  accommodat ion  of  No.161 and  exper iences the grea tes t  change .  

1 .1  Exist ing  out look  

The ex is t ing out look  f rom No.161 comprises  a  layered urban  v iew incorporating :  

  substan t ial  v is ib le  sky;   

  mature  vegeta t ion ;   

  separat ion  be tween ad jo in ing  bu ild ing  forms;   

  surrounding  roofscape  and di st r i c t  ou tlook ; and   

  f rom al l  levels ,  v iews toward the Sydney CBD skyl ine  and  iden ti f iab le c i ty  bui ld ings.   

The  appl ican t’s own Her itage Impact  S ta temen t  records tha t  v iews and gl impses  toward the 
ci ty  skyl ine and harbour  are integral  to  the  character  of  the  Pott s  Po int  Heri t age  Conse rvat ion  
Area.   

That  does  not  create  an en t i t lement  to  preservation  of  a  private  view.  I t  does ,  however,  
confi rm that  the wider  dist r i c t  and sky line ou tlook  forms an  es tab li shed charac ter i st ic  of  the  
loca li ty.  

1 .2  Vie w-shar ing a ssessmen t 

The  v iew impacts  have  been  cons idered  having regard to  the  four- s tep  approach  es tab li shed 
in  Tenac ity  Consult ing P ty Ltd v  Warr ingah Council .  

Step 1 — Nature  of  the  views affec ted  

The affec ted v ie ws are  predominan tly  urban  d is tr ict  and  skyl ine v ie ws ra ther  than  wa ter  
views.  

They  never theless have substan t ial  ameni ty  va lue because they combine dis tan t  out look  wi th 
open sky,  vege tat ion and  s ign if ican t  v isua l  depth .  

The  more  s ign if icant  effect  i s tha t  the proposed pavil ion  in troduces a  la rge new foreground 
obstruct ion in to an  ou tlook  which  i s  present ly  substant ia l ly  open .  

Accord ingly,  the impact  should  be unders tood as  a  combinat ion of :  

par t i a l  view loss  +  substan t ial  lo ss of  vi sual  depth  +  reduc ed v is ib le  sky  +  increased 
foreground enc losure.  

Step 2 — Where  the v iews are obta ined –  The re levan t  levels of  No.161 are:  
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Level  1  — Lower  Ground 

Level  2  — Entry  /  Ground /  L iving Leve l  
Thi s l evel  contains  the principal  l iv ing accommodat ion  and i s the most  signif ic ant ly  
affec ted  vie wpoin t .  

Level  3  — Bedroom Level  

Level  4  — Master  Bedroom Leve l  

The  most  importan t  a ffec ted  v iew i s  therefo re  not  f rom a  bathroom,  circula t ion space o r  
incidenta l  v iewing posi t ion.  It  i s  ob tained f rom the  pr incipa l  l iv ing  level  of  the dwel l ing.  

The  photographic analysi s accord ingly  gives  grea tes t  weigh t to  L evel  2  — Entry  /  Ground /  
Liv ing Level .  

Vie ws f rom the  upper bedroom levels remain  re levan t,  but  the degree of  impact  i s  assessed 
separate ly r ather than a ssuming  tha t  every  leve l  is  affec ted  equa l ly.  

Step 3 — Extent  of  impact  –  The effec t  var ies  mater ia l ly  by  level .  

Level  2  — Entry  /  Ground /  L iving Leve l  –  This  is  the  pr imary  a ffe cted  viewpo int .  

From the  pr incipa l  l iv ing accommodat ion , the proposed pavi l ion  would occupy a substan t ial  
par t  o f the present ly  open foreground.  

The  pr incipa l  e ffec t s are :  

  substan t ial  introduct ion  of  c lose-range  bui ld ing  mass ;   

  s ign if ican t  reduc tion  in  vis ible  sky;  

  loss of v i sua l  depth  be tween the bu ild ings;   

  substan t ial  loss  of  d is t r i ct  and  skyl ine out look;  and   

  a mater ial ly  increased  sense  of  enclosure.   

The  impact at  th is l evel  i s  therefore  s ign if icant ly  grea ter  than  a  simple par t i al  loss of  d is tan t  
skyl ine.  

The  exi s t ing spat ial  charac ter  of  the  view changes from an open,  layered  out look to  one 
substan t ial ly  dominated by  the proposed  rear  bui ld ing .  

See  fol lowing current  and indica t ive v iew ana lysis / lo ss photos.  
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[FIG URE 05A — LE VEL 2  /  ENTRY-GRO UND-L IVING LE VEL — E XISTI NG ]  

 

[ FI GUR E 05 B — L EVE L 2  /  ENT RY- GR OU N D-L I VIN G  L EV EL — IND IC AT IV E PRO POSED ]  

 

Level  3  — Bedroom Level  

At Level  3 ,  a  grea te r propor t ion of  the d i str ic t  ou tlook remains  availab le .  

The  proposed  development  never the less introduces  substan t ia l  new foreground ma ss  and 
mater ia l ly  r educe s v i sib le  sky and spatia l  depth.  

The  effec t  i s  therefore considered mater ia l ,  bu t  l ess seve re  than a t  the  pr incipal  l iv ing l evel .  
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[ FI GUR E 05 C — L EVE L 3  /  B EDR OO M LEV E L — E XI S T IN G]  

 

[FI GU RE 0 5D —  LE VE L 3  /  B EDROOM  LE VE L —  IN D IC AT IVE  PROP OSE D]
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Level  4  — Master  Bedroom Leve l  

The mater ial  change i s t he in t roduct ion  of  substan tia l  new bu ild ing ma ss  in to  the  immedia te  
foreground and par t ial  obstruct ion of  the ex i s t ing dis tr ict /c i ty  ou tlook.  

[ FI GUR E 05 E  —  LEV E L 4  /  M ASTER  B EDRO OM  LEVE L —  EXI STI NG ]  

 

[ FI GUR E 05 F —  LE VEL 4  /  M AST ER BE DRO OM L EVEL —  I NDICAT IVE PR OPO SE D ]
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Taken across the dwell ing as a  whole,  the e ffec t  r anges  from substan t ia l  a t  the pr inc ipa l  Level  
2  l iv ing space to  moderate  at  the uppermost  level ,  wi th  inc reased  fo reground enclosure 
occurr ing  throughou t the affec ted leve l s.  

1 .3  Sca le of  the  pavi l ion  as foreground obst ruc tion  

The extent  of  v iew and enclosure impact  is  di rec tly  r ela ted to  the ver t i ca l  scale  of  the 
proposed pavi l ion .  

The  appl ican t’s sec tions  show three succe ss ive pavi l ion  leve ls of  approximate ly 3 .38m, 3.00m 
and 3.52m,  wi th a  roo f  t er race  and pr ivacy  screening above.   

Based  upon  the  submit ted  leve ls ,  the  pavi l ion  the refore  present s an approximately 10–11m 
high build ing form a cross  the  rea r of  the  s i te  before the add it ional  roof-ter race pr ivacy screen 
is  considered.  

Despi te  the d i rec t  re lat ionship be tween th is  bu ild ing  form and No.161,  no dedica ted  nor thern 
elevation  showing the  pavil ion  as  exper ience d f rom No .161 ha s been  iden ti f ied  in  the 
submit ted  arch i tec tura l  se t .  

When  recons truc ted d irect ly  f rom the  applican t’s submit ted  p lans,  sec tions  and l evels ,  the 
pavil ion  presen ts a s a  substan t ia l  ver t i ca l  bu i ld ing  plane wi th in the immedia te  ou t look of  
No.161.  

Thi s i s mater ia l ly  d i fferen t  f rom a  convent ional  subordinate  rear  pavi l ion.  

The  resu l t ing  enclosure is  there fore a  di rec t  consequence of  the  sca le  and  ver t i ca l  
configura t ion  of  the  proposal  r ather  than an unavoidab le  consequence of  any reasonable 
redeve lopmen t of  the  si t e .  

1 .4  Reasonableness  of  the impac t  

The  f ina l  tenaci ty  considera t ion i s  whether  the  impact  i s  r easonable  in  the cir cumstances of  
the development  proposed.  

That  ques t ion is  par t i cu la rly  impor tan t  here because  the  impact s do no t  a r ise f rom a whol ly 
compliant ,  low-scale rea r  addi t ion .  

The  proposal  inc ludes:  

  a three- s torey  rear  pavi l ion;   

  a three- s torey  conne ct ing e lement ;   

  a l ink  descr ibed as  “low scale” despi te  i t s  physi cal  he igh t  and occupied volume;   

  a 31m² roof t er race  cont rary to  Sydney DCP 2012 cl  4 .1 .4 .4(3);   

  pr ivacy sc reening above  the  pav il ion roof;   

  a 21% FSR exceedance;  and  

  a rear  bu i l t  form which  is  ma ter ial ly  grea ter  in  sca le  than the more  subordinate r ear  
development r el ied upon  as  surrounding precedent.   

The  appl icant ’s Her i tage Impact Sta tement  i t se l f re l i es  upon the proposi t ion tha t  the r ear  
extension ,  pav i l ion  and  l ink  “modulate” be tween No.165 and No.161 and  should not  have 
undue prominence.   

The  accompanying  v iew analysi s  demonstra te s tha t ,  when exper ienced  from No.161 ,  the 
proposed  pav il ion  does  not  per form as  an unobtrusive  or  subord ina te  tr ansi t ion.  I t  becomes  a 
substan tia l  fo reground objec t .  
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There appears  to  be c lear  scope  for  a  mater ia l ly  lower- sca le  rear  development which would  
reta in  reasonable  development po ten t ia l  wh ile  substan t ia l ly  reducing :  

  foreground obstruc tion ;   

  loss of v i sib le  sky;   

  enc losure ;   

  pr ivacy impacts ;  and   

  loss of spat ial  separa tion.   

According ly,  we do not  cons ider the v iew and outlook impacts of  the proposal  to  represent a  
reasonable v iew-sharing  outcome.  

1.5  Conc lusion  

The objec t ion  is  no t  based  upon preservat ion of  every ex is t ing  v iew from No.161.  

The  object ion is  tha t  the proposed development  in troduces  an unnecessari ly  la rge  bui lding 
form into  the immediate foreground of  No .161 , wi th i ts  g rea test  e ffec t  occurr ing  f rom the 
pr incipa l  Level  2  l iv ing  accommodat ion.  

The combinat ion  of  v iew loss,  reduced  v isible  sky,  dimin ished  vi sual  dep th and  substant ial ly  
increased enc losure i s  a  mate ria l  res ident ia l  ameni ty  impact  and  should be  a ffo rded 
s ign if ican t weight  in  Counci l ’s  a sse ssment o f  the proposal under s4 .15 of  the Environmenta l  
Planning and  Assessmen t  Ac t  1979.  
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OBJECTION GROUND 5:  ADVERSE HERITAGE RELATIONSHIP AND SUBORDINATION 

Relevant  contro ls :  Sydney  LEP 2012 c l5 .10;  Sydney DCP 2012 her i t age  provis ions  and s4.1 .4 .  

No.161 Victor ia  Stree t  i s an ad jo ining loca l  her i tage i t em.  

The app l icant ' s  Her i t age  Impact S ta tement argues  that  the three- s torey  pavi l ion and  l ink  “modu late”  
be tween the  la rger  apar tment bu ild ing at  No.165 and No.161.  I t  re l ie s  in  par t i cular  upon  the  three-
s torey  rear  ex tension a t  No.159 and the sc ale  of  No.165.   

We d isagree.  

The ex is t ing  spat ia l  separat ion be tween the bui ldings alr eady  performs an  importan t  media ting  
funct ion  between the f ine-grain  te r race  form and  the substantial ly  larger  apar tment  bu ild ing.  

The appropr ia te  re sponse to  a  d ispar i ty  in  ne ighbour ing  bui lding  sca le  i s  not  necessar i ly  to  f i l l  the  
in tervening  space  wi th p rogressively  la rger  development .  

The rear  development  at  No.159 demonstra tes  a  mate ria l ly  di fferen t  r ela t ionship ;  desp i te  i t s  a l terat ions  
and roof  t errace ,  the  r ea r  form remains  v isual ly  subordinate  to  the princ ipal  t errace  build ing.  

The proposed No.163 pavi l ion  does not  main ta in that  hierarchy.  

I ts  th ree -s torey he igh t,  generous uppe r-l evel  dimens ion,  elevat ed roof  ter race  and  screening resu lt  in  
a  rear  bu i ld ing form of  substant ia l  p rominence in  i t s  own r igh t .  

The proposal  there fore  material ly  compresses  t he se t t ing o f  No.161 and weakens  the leg ib i l i ty  of  the  
principal  t errace bui ld ings as  the dominant  hi s tori c  bui lding forms.  

[SEE FIGURES 01–03  ABOVE]  

  

122



OBJECTION to PROPOSED DEVELOPMENT @ 163 VICTORIA STREET 

Page | 17                                     OCTAVIUS 

 

OBJECTION GROUND 6:  FLOOR SPACE RATIO /  CLAUSE 4.6  

Relevant  contro ls :  Sydney  LEP 2012 c l s4 .4  and 4 .6 .  

The app licabl e FSR is  1 .5:1.  

The app licant  iden tif ie s:  

Si te  a rea :  149m² 

Permit ted GFA: 223 .5m²  

Proposed  GFA: 270.6m²  

Proposed  FSR: 1.82 :1\  

Contraven tion:  approx imate ly 47 .1m² or  21%.  

The app licant  states  tha t  the  ent ire  cont ravention  ar ises  from approx imate ly 26m² of  lower-ground 
area and approximate ly 21m² of  at t ic  space,  and that  compl iance  could be achieved if  those  areas  were  
not  used  as GFA.  

That  does not  r emove the  relevance of  the development s tandard.  

FSR regula tes  the amount and  in tensity  of  usable f loor  space on a s i te ,  no t  s imply  the ex ternal  
dimensions of  the bu ild ing enve lope.  

I f  these  areas consti tut e  GFA, their  use is  preci sely what c reates the  excess.  

The re levant ques tion is  the re fore  no t  whe ther  addit ional  f loor  area  can physical ly  f i t  w ith in  the 
build ing .  

I t  i s  whe ther  a l lowing an  addi t ional  47 .1m² of  GFA above the  deve lopment s tandard  produces  an  
acceptab le p lanning  outcome  on th is  s i te .  

That  quest ion  must  be considered toge ther  wi th the excessive rear  sca le ,  heri tage  re lat ionsh ip ,  e leva ted 
roof  te r race,  p r ivacy  impacts and  resident ia l  amenity consequences ident if ied above.  

The app licant  i t se l f  acknowledges  tha t  the obje ctives  of  the  FSR standard  remain re levant .   

We submi t  the  Clause 4.6  reques t  has  not  demons trat ed tha t  the  proposed  exceedance produces  a be t te r  
planning ou tcome in  the  circumstances  o f  thi s s i te .  
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OBJECTION GROUND 7: EXCAVATION, SHARED BOUNDARY AND ENGINEERING INFORMATION 

Relevant con trol s :  Sydney DCP 2012 her i tage  excavat ion  provis ions;  EP&A Act s4 .15(1)(b) .  

The proposal  inc ludes lowering  ex is t ing  f loor  level s  and excavat ion  immedia te ly ad jacent  to  No.161 
within a  const rained  her i tage set t ing .  

We have reviewed the  appl icat ion materia l  avai lab le through both the  Ci ty  of  Sydney  development 
applicat ion record and  the NSW Planning  Porta l  and  have been unable  to  ident ify  a  s i te - spec if ic :  

St ructura l  Engineer ing Repor t;  o r  

Geotechnica l  Eng ineer ing Repor t  

addre ss ing the  proposed excava tion and i ts  re lat ionship to  the shared  boundary and ad jo in ing her i t age  
build ing .  

I f  such report s have  been  submi tted,  we reques t  that  Counci l  make  them avai lab le  to  the owners of  
No.161.  

I f  they  have  no t been  submit ted,  Council  should not  determine  the  appl ica t ion un ti l  su ff ic ien t  
in formation has  been provided to  a ssess :  

ex ist ing/ shared foot ings;  

excavat ion depth ;  

temporary  support  and underpinning  requiremen ts;  

l ike ly ground movement ;  

construct ion  sequencing ;  and  

protec tion of  adjo ining  he ri tage fabric .  

This i s no t  an asser t ion  that  damage wil l  oc cur.  

We object  to  subs tant ia l  excava tion  works  adjacent  to  a  heri tage  property  withou t the technica l  
in formation necessary to  assess the l i ke ly  consequence s.  
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CONCLUSION AND REQUESTED OUTCOME 

The owners  of  No.161  do no t seek  to  prevent  r enova t ion  of  the  ex ist ing terrace  nor  reasonable  
development of  No.163.  

We objec t  to  the par t icu lar  sca le ,  he ight  and  in tensi ty  of  the  development pre sen tly  proposed.  

The proposal  combine s:  

a  three- s torey  rear  pavi l ion of subs tan t ia l  ver t ic al  sca le ;  

a  three- s torey  connect ing element said  to  be “low sca le” ;  

a  31m² roof ter race  expressly  contrary to  the  pavi l ion  provis ion ;  

new e leva ted p rivacy  re la t ionships;  

substan t ial  occupa tion o f  the  exis t ing  separat ion  between adjo in ing  bui ld ings ;  and  

a  21% exceedance of  the  applicable FSR deve lopment st andard.  

These are  not  minor  or  i solated  depar tures .  

Taken togethe r,  they  produce a rear  deve lopmen t  which  i s  nei ther  subord ina te to  the  pr incipa l  te rrace  
nor  compa tib le  wi th  the ameni ty and  her i tage  re lat ionship of  No.161.  

There appears ,  however,  to  be  scope  for  a  mater ia l ly  lower-sca le  and  more  compl ian t  rear  deve lopment  
of  No.163 wi thout producing  the cumula tive impacts ident if i ed in  th is  submiss ion .  

The owners  of  No.161 seek nei ther  to  presc r ibe an a l t erna tive  design nor indica te  accep tance of  any 
pa rt i cular  non-compliance.  

Accord ingly,  we request  tha t  Counci l  not  grant consent to  the  appl ica t ion.  
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APPENDIX: NEGATIVE EFFECTS ON OTHER NEIGHTBOURING PROPERTIES 

The fo llowing  are  our  br ief  observat ions  of  l ike ly negat ive  impacts  on  the proper t ie s  a t  165  Vic tor ia  
St  (apar tment bu i lding)  and  the ter races a t  82 ,  84,  86 , 88  and 88A Brougham St .  

In  re spec t  of  165  Victoria  St:  

Severa l  of the nor th- fac ing apar tments wi l l  be comple te ly br icked in  –  no  l ight ,  no sky,  no  
se tback,  e ssent ia l ly  turn ing cheery homes into  cell s ;  

Other  apar tments  wil l  have the i r  ou tlook  comple te ly  changed.  

 

In  re spec t  of  the  ter race s on Brougham St:  

Loss  of re s iden tia l  ame nity  – 3 levels  direct ly  looking down in to the propert ie s ju st  across  
Hour igan  Lane;  

Light  & heat  ref le ction  –  the  rear  of  the  proposed ex tension  wil l  have  la rge  windows.  Especial ly  
in  the summer  a fte rnoons,  hours of  ref lec ted  gla re  s tra ight  in to homes.  Also,  l ike ly ref lec tion 
of  heat  a s wel l  as  l igh t .  
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From: Melinda Futcher <MFutcher@cityofsydney.nsw.gov.au> on behalf of Planning Systems Admin
<planningsystemsadmin@cityofsydney.nsw.gov.au> <Planning Systems Admin
<planningsystemsadmin@cityofsydney.nsw.gov.au>>

Sent on: Tuesday, October 6, 2026 11:16:11 AM
To: DASubmissions <DASubmissions@cityofsydney.nsw.gov.au>
Subject: FW: Query: D/2026/650 - 163 Victoria Street POTTS POINT NSW 2011
Urgent: High
  

-----Original Message-----
From: Michael Silman <  
Sent: Monday, 5 October 2026 11:40 AM
To: Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au>
Subject: Query: D/2026/650 - 163 Victoria Street POTTS POINT NSW 2011
Importance: High

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender, and were
expecting this email.

Dear City of Sydney Planning Team,

I am the owner of 86 Brougham St Potts Point directly behind this property.  I have just returned from a long trip overseas and have
therefore only just become aware of this application.

I have very strong objections to the size of the windows and the very large rooftop terrace that directly face my property - the rear courtyard
and bedrooms.  It would be appropriate that the rooftop terrace is rejected and the windows are scaled back to be similar in size and scale to
the apartments next door.

I also would prefer that the development not be constructed right up to the boundary but this is a lower order objection to the significant
scale of the windows and the large rooftop terrace.

I hope that you can consider my two objections so that the amenity of my property is not impacted.

Please call me if needed to inspect my property or to give me an update on the application.

Kind regards

Michael Silman
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From: Melinda Futcher <MFutcher@cityofsydney.nsw.gov.au> on behalf of Planning Systems Admin
<planningsystemsadmin@cityofsydney.nsw.gov.au> <Planning Systems Admin
<planningsystemsadmin@cityofsydney.nsw.gov.au>>

Sent on: Tuesday, October 6, 2026 11:15:27 AM
To: DASubmissions <DASubmissions@cityofsydney.nsw.gov.au>
Subject: FW: Query: D/2026/650 - 163 Victoria Street POTTS POINT NSW 2011
  

 
 
 
 
From: gavin sommer <  
Sent: Monday, 5 October 2026 11:46 AM
To: Kaitlin McCaffery <KMcCaffery@cityofsydney.nsw.gov.au>
Subject: Query: D/2026/650 - 163 Victoria Street POTTS POINT NSW 2011
 

Caution: This email came from outside the organisation. Don't click links or open attachments unless you know the sender,
and were expecting this email.

Dear City of Sydney Planning Team,

I am a resident of 86 Brougham Street, Potts Point, directly behind the proposed development. I am writing to formally
object to the proposal in its current form, particularly the substantial rooftop terrace and the size of the windows facing
our home.

Having recently returned from an extended overseas trip, I have only just become aware of this application. I ask that
Council acknowledge and consider this submission before determining the application.

Overlooking and loss of privacy

The proposed rooftop terrace and large windows would directly overlook our rear courtyard and bedrooms. These are
private spaces we use daily, and I am deeply concerned that the proposal would significantly compromise our privacy
and enjoyment of our home.

The scale of the rooftop terrace also raises concerns about noise and disturbance in close proximity to our bedrooms
and courtyard. I ask that the terrace be removed from the proposal.

The windows facing our property should also be substantially reduced to a size and scale comparable with those of the
neighbouring apartments, with appropriate measures to prevent direct overlooking into our home.

Development at the boundary

I also object to the proposal being constructed directly up to the boundary and ask Council to seek a greater setback.
While this is secondary to my concerns about privacy and the rooftop terrace, it adds to the development’s impact on
our property.

Requested action

I ask Council to:

Register this letter as a formal objection and confirm its receipt.
Seek amendments addressing the rooftop terrace, window size and overlooking before granting any
approval.
Arrange a site inspection from our property so the relationship between the proposed development,
our bedrooms and our courtyard can be properly understood.

• 
• 

• 
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Confirm the application’s current status and advise how my concerns will be addressed.

These concerns relate directly to the everyday liveability of our home. I urge Council not to approve the application in
its current form and to give proper weight to the impact on neighbouring residents.

I am available to discuss this objection and facilitate a site inspection. Please contact me on

Kind regards,
Gavin Sommer
86 Brougham Street
Potts Point

 

 

 

• 
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